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CHARMANS 
MESSAGE  [. 


“The rapidity of change 
and the speed with 
which new situations 
are created follow the 


impetuous and heedless À 


pace of man rather 
than the deliberate 
pace of nature.” 
from Silent Spring 
by Rachel Carson. 
copyright © 1962 by 

Rachel Carson. 


reprinted by permission of 
Houghton Mifflin Company. 


ENVIRONMENTAL ASSESS 


1987-1988 


his past year has been an active one on both the 
national and international fronts as many countries 
around the world have stepped up the global assault 
against the ravages of industrial pollution. 

Although the focal point of 1987 was the release 
of the report of the Brundtland World Commission on 
Environment and Development, there were other de- 
velopments that will also have important implications 
in the future. 

In October of 1986 the Canadian Council of 
Resource and Environment Ministers (CCREM) 
established the National Task Force on Environment 
and Economy to: 

“initiate dialogue on environment—economy 
integration among Canada’s environment 
Ministers, senior executive officers from Canadian 
industry, and representatives from environmental 
organizations and the academic community.” 

The Task Force issued its report in September 
1987, expressing its belief that sustainable and envi- 
ronmentally sound economic development is essential 
to continued economic prosperity, both within Canada 
and throughout the world. This underlying theme was 
present throughout the report, which made 40 specific 
recommendations aimed at providing a framework for 
an integrated approach to the environment and the 
economy. For the first time heads of governments and 
leaders of industry have accepted the responsibility for 
continued dialogue, lending this initiative a degree of 
credibility and optimism which had previously been 
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lacking. The adoption of many of the recommenda- 
tions has provided other industrialized nations with a 
blueprint for enhanced co-operation between govern- 
ments, industry, non-government organizations and 
the public. 

The Environmental Assessment Board continues 
to evolve in its role of balancing the interests of differ. 
ent sectors of our society. 

The Board has undergone a num- : 
ber of changes during the last year, both. 
administratively and in terms of 
membership. 

In October 1987 Susan Tanner an 
Joan Simpson, both part-time members, 
left the Board and were replaced by 
Elaine Tracey and Dr. Paul F. Eagles for 
one and two year terms respectively. 

Elie W. Martel of Capreol, Ontario | 
joined the Board as a full-time Vice- | 
Chairman in March 1988. In addition, 
full-time Vice-Chairmen, Robert Eisen, | 
Q.C., Mary Munro and Grace Pattersor, 
were reappointed to further terms as wa. 
part-time member Richard Pharand, 
Q.C., of Sudbury. Since March 31, | 
1988, therefore, the membership of the Board has | 
as of six full-time members, including the | 
Chairman, and six part-time members. It is likely tha 
the Board will require additional members later this | 
year to enable it to handle the expected influx of ma- 
jor hearings in the fall. | 

On the administrative front, the Board has pro- | 
ceeded with several of the initiatives begun last year. | 
As a result of thorough administrative reorganizatior | 
and streamlining of the hearing process it is moving | 
rapidly towards its goal of increased efficiency and ‘el 
vice to the public. | 

In January 1988 the Board moved to its new 
offices at 2300 Yonge Street, Toronto. These have 
been designed to accommodate the needs of both th 
Board and the public. A large, fully equipped hearing) 
room, which also serves as a meeting room for regul! 
Board meetings, was used for the first time in late ! 
January in the course of a series of preliminary meet # 
ings for the recently begun Timber Management | 
hearing. New library facilities provide the Board witl 
the basic research/reference material requirements «| 
a first class working library. With the help of indeper 
dent consultants, staff recently completed a compre- 
hensive study concerning an advanced word process! 
ing /information retrieval system, referred to in last | 
year’s Annual Report, and an integrated system | 
should be fully operational by the early fall of this 
year. With this new system, counsel, public interest 
groups and members of the public will soon be able: 
to gain access to Board reports, decisions and other! 
material by means of a computer terminal which wil 
be available for public use in one of the consultatior 
rooms located off the main reception area. 


The Board has also taken other steps to improve 
's administration, particularly in the area of commu- 
ications. Doug Mander has joined the Board’s staff 
3a Hearing Liaison Officer and he has been assigned 
> the Timber Management hearing to assist with on- 
te administrative matters relating to this important 
‘ad complex hearing. In order to provide information 
> the public concerning the status of this hearing, a 
all-free telephone service has been established 
rough which callers can obtain a recorded status re- 
ort that is updated on a daily basis. External commu- 
lication with the Board has been made easier by the 
astallation of a Facsimile Transceiver at its offices, and 
|elecommunication capability with the Board’s com- 
huterized information retrieval system may be possible 
vithin the near future. 

The Board’s Rules of Practice and Procedure 
vere formally enacted as a Regulation under the 
invironmental Assessment Act in January 1988. The 
public consultation process undertaken by the Board 
n 1987 was described in detail in the last Annual 
Report and will therefore not be repeated here, al- 
hough the Board would once again like to express its 
ippreciation to those who participated in this impor- 
ant rule-making exercise. The finalized draft Rules 
were thoroughly reviewed by the “Rules 

Committee,” established pursuant to the Statutory 
Powers Procedure Act, and received Cabinet approval 
shortly thereafter. The Rules are now available in a 
bilingual format at the Ontario Government 
Bookstore and the Board Offices in Toronto for a 
nominal charge. 

Realizing that the Rules of Practice and 
Procedure are, of necessity, written in a somewhat 
technical legal form, the Board followed through with 
its plan for a comprehensive “Citizens’ Guide” to its 
proceedings. This informative twenty page booklet, 
again in a bilingual format, is available at the Board 
Offices free of charge. Care has been taken to address, 
in layman’s terms, many of the questions often raised 
by members of the public concerning the Board’s ju- 
risdiction and hearing procedures. 

The Board has also been active in its dialogue 
with other tribunals. In March 1988 it hosted a 
Round Table discussion to which members from a 
number of administrative tribunals were invited. 
Roderick A. Macdonald, Dean of the Faculty of Law, 
McGill University; Professor John Evans of Osgoode 
Hall Law School; and Donald Brown, Q.C., of Blake, 
Cassels & Graydon addressed the participants on the 
implications of the findings of the Ouellette 
Commission on Administrative Tribunals and the ap- 
propriateness of tribunals interpreting their legislation 
in the context of the Charter of Rights and Freedoms. 
The lively discussion that ensued demonstrated the in- 
terest and need for further dialogue and the Board in- 
tends to host similar programmes in the future. 

During the 1987 fiscal year the Board was again 
involved with a number of important applications. 


The Regional Municipality of Halton Landfill applica- 
tion (Joint Board) is proceeding and should be com- 
pleted later this year. Two applications relating to 
highways, the Highway 416 application and the Finch 
Avenue West Extension, were disposed of with deci- 
sions issued in July 1987 and February 1988 respec- 
tively. Several landfill applications also came before the 
Board and were completed during this period (Boise 
Cascade Canada Ltd., Quinte Sanitation Services 
Limited, City of North Bay, Walker Brothers Quarries 
Limited). 

In addition, the Board established a number of 
funding panels to administer intervenor funding, pro- 
vided by the government for both Joint Board and 
EAB hearings. 


What lies ahead? 

The next few months will be the busiest ever in 
the Board’s history. As mentioned previously, the 
Ministry of Natural Resources Timber Management 
hearing commenced in Thunder Bay, Ontario in May 
and additional hearings will ultimately be held in 
some fourteen locations across the province. 
Although the Halton Region Landfill hearing will be 
winding up later this year, the Regional Municipality 
of Peel and the Town of Meaford and Township of St. 
Vincent Landfill applications (both Joint Board) will 
reach the hearing stage in September/October of 
1988. 

The TSI Trintek Systems Inc. Energy from Waste 
application is also scheduled to come before a Joint 
Board in the early fall as is the Derry Road Extension 
application. 

In early 1989 a Joint Board is expected to begin 
the long-awaited Ontario Waste Management 
Corporation hearing, although delays have made it 
difficult to predict when it will reach the hearing 
stage. Some of the many waste management plans, or 
specific components of them, may come before the 
Board during the next few months and a number of 
routine applications will also have to be dealt with. 
Notwithstanding a dramatically increased hearing 
load, the Board remains resolute in its commitment 
to continue to be accessible to the public it serves and 
to discharge its legislative responsibilities in the most 
effective manner possible. 


Michael I. Jeffery, Q.C. 


ifthe 


Chairman 


MEMBERS OF THE ENVIRONMENTAL ASSESSMENT BOARD 


Alan William Roy is a 
part-time member from 
Brighton. A science 
graduate from Sir 
George Williams 
University, Montreal, 
and Queen’s University, 
Kingston, Mr. Roy has 
long scientific experience 
in the area of fisheries 
protection and is cur- 
rently environmental di- 
rector for the Union of 
Ontario Indians. He was 
appointed to the Board 
in April 1987. 


ALAN WILLIAM 
ROY 


Grace Patterson is a full- 
time Vice-Chairman of 
the Board. She practiced 
environmental law with 
the Canadian Environ- 
mental Law Association 
until her appointment to 
the Board in 1986. She 
was a director of several 
environmental organiza- 
tions, and served on the 
Science Advisory Board 
of the International Joint 
Commission and on the 
Canadian Environmental 
Assessment Research 
Council. Ms Patterson 
lectures on environmen- 
tal law at Queen’s 
University Law School. 


GRACE PATTERSON 


Dr. O.P. Dwivedi isa 
part-time member from 
Guelph. A Professor of 
Political Science, Dr. 
Dwivedi has acted as a 
consultant to the Minis- 
try of State for Urban 
Affairs, Environment 
Canada and the Law 
Reform Commission of 
Canada. His international 
assignments and consul- 
tancy include work for 
UNO, WHO and UN- 
ESCO. In 1986 he was 
elected President of the 
Canadian Political 
Science Association. 


DR. O.P. DWIVEDI 


Elie W. Martelis a full- 
time Vice-Chairman of 
the Board and member 
from Capreol. Mr. Martel 
taught history until 1967, 
when he was elected to 
the Legislative Assembly. 
Mr. Martel served as the 
NDP member for Sud- 
bury East until 1985 and 
was House Leader for his 
party from 1978 to Oc- 
tober 1985. As a member 
he did extensive work on 
environmental issues. Mr. 
Martel is the author of 
two major reports on 
safety in the workplace. 
He was appointed to the 
Board on March 9, 1988. 


ELIE W. MARTEL 


Dr. Paul EJ. Eagles, 
MCIP is a part-time 


member from Cambndge. 


Dr. Eagles holds a B.Sc. 
in Biology, an M.Sc. in 
Zoology and Resource 
Development from the 
University of Guelph and 
a Ph.D. in Urban and 
Regional Planning from 
the University of Water- 
loo, where he is presently 
a faculty member. 

Dr. Eagles has published 
extensively on applied 
ecology, resource man- 
agement and outdoor 
recreation. 


DR. PAUL F.J. 
EAGLES, M.C.I.P 


Richard A. Pharand, 
Q.C. is a part-ume men 
ber from Sudbury. A 
bilingual Sudburian, he 
the senior partner of th 
law firm of Pharand, 
Kuyek. He was a found 
ing member of 
l'Association des juriste 
d’expression française d 
POntaro. Mr. Pharand 
a member of the 
Advocates’ Society, the 
Criminal Lawyers 
Association, the 
Canadian Bar Associ- 
ation and the Sudbury 
Law Association. 


RICHARD A. 
PHARAND, Q.C. 


bert B. Eisen, Q.C. 

i full-time Vice-Chair- 
in of the Board. He 
iduated from the 
uversity of Toronto in 
51 with an Honours 
À. in Political Science 
d Economics, and 

ym Osgoode Hall Law 
hool in 1955. He 
‘ved as part-time in- 
uctor in the Bar 
mission Course at 
sgoode Hall and prac- 
ed commercial law 

ym the time of his call 
the Bar until his ap- 
intment to the Board 
March 198]. 


OBERT B. EISEN, 
.C. 


Anne Kovenis a part- 
time member from 
Toronto. Appointed to 
the Board in April 1987, 
Ms Koven holds a 
Masters degree in Public 
Administration from 
Queen’s University. She 
was Research Director of 
the Upper Ottawa Land- 
fill Site study, commis- 
sioned by the Ontario 
Ministry of Health, from 
1981 to 1986. She has 
worked in the mining in- 
dustry and with the On- 
tario Advisory Council 
on Occupational Health 
and Safety. 


ANNE KOVEN 


Michael I. Jeffery, Q.C. 
is a recognized authority 
in the administrative law 
field and holds an LL.M. 
degree in environmental 
law from Osgoode Hall. 
He is currently Co- 
Chairman of the 
Environmental Law 
Committee of the Inter- 
national Bar Association, 
Canadian Editor of the 
Environmental and 
Planning Law Journal, 
Editor in Chief of the 
Canadian Journal of 
Administrative Law and 
Practice and immediate 
past Chairman of the 
Council of Canadian 
Administrative Tribunals. 


MICHAEL 
1. JEFFERY, 
Q.C. 


Dr. Douglas James 
Kingham is à full-time 
Vice-Chairman of the 
Board. He has an exten- 
sive scientific back- 
ground in both physics 
and chemistry and has 
been involved in envi- 
ronmental management 
since 1968. Dr. Kingham 
was the Director General 
of the Ontario Region of 
Environment Canada, 
where he negotiated re- 
ductions of chemicals in 
the Niagara River, and 
was Canadian Chairman 
of the International Joint 
Commission’s Water 
Quality Board. 


DR. DOUGLAS 
JAMES KINGHAM 


Mary G. Munrois a full- 
time Vice-Chairman of 
the Board and a member 
from Burlington. She is a 
Registered Nurse by pro- 
fession and has been ac- 
tive in community and 
environmental affairs for 
many years, having 
served on various boards 
and commissions. Mrs. 
Munro has been City 
Alderman, Regional 
Councillor and Mayor of 
the City of Burlington. 
She was appointed to the 
Board on September 1, 
1981. 


MARY G. MUNRO 


Elaine B. Traceyis a 
part-time member from 
Eganville. Mrs. Tracey 
was appointed to the 
Board on October 29, 
1987. She is active in 
community environmen- 
tal concerns and has pre- 
sented briefs on waste 
management in her 
township. She is a 
participant in the 
Eganville niverfront im- 
provement project and a 
past President of the 
Eganville and District 
Business Association and 
Secretary of Eganville’s 
Centennial Committee. 


ELAINE B. 
TRACEY 


JURISDICTION 


he Environmental Assessment Act 

In the Environmental Assessment Act (EAA), the 
“environment” is defined not only as the “natural” en- 
vironment but also “social, economic and cultural con- 
ditions” and “any building, structure, machine or oth- 

r (man-made) device.” The purpose of the Act is to 
provide for the “protection, conservation and wise 
management” of Ontario’s environment. 

Given this broad mandate, the Environmental 
Assessment Board (EAB) is empowered to approve or 
reject undertakings on referral of an application from 
the Minister. Provincial and municipal undertakings 
are subject to the Act, but the private sector is not in- 
cluded, except by special designation from the 
Minister. 

The Board makes decisions or recommendations 
under several different statutes but the EAA is unique 
in that the applicant is required to submit an environ- 
mental assessment. This is a document describing in 
detail the proposed development, its predicted impacts 
and any mitigative measures that may follow. The as- 
sessment document must also include alternatives to 
the undertaking, alternative methods of carrying out 
the undertaking and their predicted impacts. The 
Board can request amendments to this assessment be- 
fore approving it. 

When the assessment is completed a hearing may 
be held, if there is a request for one, unless the 
Minister, using his discretion under the Act, considers 
that a hearing is unnecessary or would cause undue 
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delay. With the approval of the Cabinet the Minister 
can also give an exemption that dispenses with both 
the assessment and the hearing. This would only be 
given if, in the Minister’s opinion, the normal applica- 
tion of the Act would not be in the public interest. 

In addition to individual proposals, the EAA also 
covers class environmental assessments. An over- 
whelming administrative burden would be created if 
many smaller projects with minor impacts were pro- 
cessed singly, so they are assessed as a group. If neces- 
sary, individual projects in a class assessment can al- 
ways be “bumped-up” and examined independently. 

Many types of proposals are suitable for class as- 
sessments. Provincial and municipal road projects 
were among the first to be dealt with in this way, and 
since then there have been class EA’s for a number of 
other applications, such as solid waste disposal pro- 
jects, dams and dikes and canoe routes. The Timber 
Management hearing that commenced recently is a 
major class EA that encompasses Crown land use in 
several regions of Ontario. 


The Environmental Protection Act 

Under the Environmental Protection Act (EPA) 
the Board’s powers are more limited than under the | 
Environmental Assessment Act. The objective of the 
EPA is “the protection and conservation of the natu- | 
ral environment.” The EAB’s jurisdiction comes from: 
Part V of the Act and relates specifically to waste man: 
agement systems and waste disposal sites. 

Waste management is covered by Regulation 309 
of the EPA. It defines which materials constitute 
“waste” and prescribes standards for the location and | 
operation of waste disposal sites and waste | 
management systems. | 

Although the Act covers the approval of waste + 
management systems and disposal sites, the Board has, 
no decision-making powers under the EPA—this re- \ 
sponsibility lies with the Director of Approvals. When | 
an application for a Certificate of Approval is received” 
the Board may be requested to hold a hearing and À 
make recommendations to the Director. If a proposal | 
entails the disposal of hauled liquid industrial waste o! 
hazardous waste, or deals with amounts of waste 
equivalent to the domestic output of more than 150( 
persons, a public hearing becomes mandatory, al- | 
though the Director may dispense with this require- 
ment in an emergency. 

In its report to the Director, the Board will fre- ! 
quently make recommendations regarding terms and 
conditions of approval. These could include, for ex- | | 
ample, engineering requirements, financial guaran- 
tees, a monitoring programme and provisions for 
public consultation. Further details about the applica 
tion of conditions of approval are given later in this 
report. 

According to the EPA, the Board may recom- 
mend that the Director refuse to grant an approval if 
proposed undertaking fails to comply with the Act o! 


| 
yy of its regulations, if it may create a nuisance, if it is 
ontrary to the public interest or if it may result in a 
izard to any person’s health or safety. 

_ When the Board is requested to make recom- 
lendations regarding a proposal, it prepares a report 
r the Director of Approvals which contains a sum- 
ary of the information and views presented at each 
zaring, as well as its advice and reasons for that ad- 
ce. Peculiar to this legislation and the Ontario Water 
esources Act is the requirement that the entire 

oard should review the draft report of the panel 
embers who conducted the hearing; then the Board 


_awhole submits its report to the Director. 


he Ontario Water Resources Act 

Under both the Ontario Water Resources Act 
JWRA) and the EPA the Board’s role is merely rec- 
mmendatory. It provides advice and recommenda- 
ons which are considered by the Director of 
pprovals when he makes his decision as to whether 
r not the project should be issued with a Certificate 
f Approval. 

Under the OWRA, a public hearing may be held 
1 situations where a municipality wants to build or 
xtend a sewage works into another municipality or a 
srritory without municipal organization. If a munici- 
ality is proposing a sewage treatment plant in its 
wn area, a public hearing before the EAB may also 
e required. 

The Board’s remaining mandate under the 
JWRA is to conduct hearings on applications for the 
efinition and designation of areas of public water ser- 
ice or public sewage service. 


lecision-Making and Cost-Granting Power 
inder the Environmental Protection Act and 
he Ontario Water Resources Act 
Amendments to the EPA and OWRA which 
ould give the Board the power to make a decision 
n an application being heard by it were introduced 
1 the legislature in the spring of 1988. If these 
mendments are approved by the legislature, the EAB 
ill no longer make recommendations to the Director 
ut the panel which heard the matter will issue a deci- 
on. This decision will be appealable to Cabinet or to 
1e Divisional Court. In addition, the power to award 
osts is included under both Acts. 


he Public Inquiries Act 

Occasionally the Board is required by Order in 
Jouncil to hold hearings under the Public Inquiries 
ct. This Act is meant to provide a public forum for 
sues that are not covered by any other Act, but that 
aay be a matter of public concern. 

The Cabinet has the authority to appoint com- 
ussioners to hold a public inquiry into any issue that 
nay affect the good government of Ontario, the con- 
uct of any part of the public business or the adminis- 
ration of justice. If the issue is environmental the 
‘AB may be requested to conduct the hearing. 


The Consolidated Hearings Act 

The Consolidated Hearings Act (CHA) provides 
a procedural umbrella for a number of specific Acts. 
When the CHA is applied to environmental issues, 
the EAB may become part of a Joint Board with more 
power than it would have if conducting a hearing 
alone. 

For example, under the Environmental 
Protection Act the EAB is confined to a purely advi- 
sory role, and decisions are the responsibility of the 
Director of Approvals. When a Joint Board conducts 
a hearing on the same matter, it has the power to 
make a decision and approve or reject the application. 
The appeal provisions of the CHA also supersede 
those of the individual Acts that it covers. On the 
28th day after it is issued a Joint Board decision be- 
comes final, unless there is an appeal to Cabinet, while 
a decision made by the Director of Approvals under 
the EPA alone can be appealed to the Environmental 
Appeal Board. 

The CHA also has cost-granting powers that are 
not contained in the EAB’s legislation. Joint Boards 
have awarded costs to intervenors in a number of 
hearings to date, most recently in connection with the 
Southwest Ontario Hydro hearings. These awards 
were made on the basis of the particular party’s con- 
tribution to the hearing process and were not related 
to whether or not the outcome of the hearing reflect- 
ed the position that they were advocating. 

CHA hearings generally cover applications under 
the EAA or the EPA combined with a variety of land 
use planning Acts. They might involve the Planning 
Act, the Ontario Municipal Board Act, the Expro- 
priations Act or the Municipal Act. 


THE HEARING 


otice for a hearing must be distributed in such a way as 
to reach everyone who may be affected by the proposed 
undertaking. This thorough dissemination is vital if 
there is to be a fair hearing, and it is part of the Board’s 
mandate to ensure that there are no omissions. 

Accordingly, notices are formulated to satisfy not 
only the legislative requirements but also the principles 
of natural justice. The notice is published in local and 
regional newspapers well in advance of the hearing. It 
is also mailed to anyone—municipalities and other 
groups as well as private individuals—who would be 
directly affected by the matter being assessed. 


Public Information 

In appropriate situations, the Board may make 
special arrangements to assist the public in gaining in- 
formation about a hearing and the procedures to be 
followed. They may require the proponent to set up 
public information centres at convenient locations or, 
as they have recently in the Timber Management hear- 
ing, they may establish a telephone information service 
which gives recorded information about the hearing 
and is updated on a daily basis. 


Pre-Hearing Meeting 

In the more complex hearings the Board may ar- 
range a pre-hearing meeting. This serves to identify 
the interested parties and settle procedural matters. It 
also gives the participants an opportunity to clarify 
their concerns and define the issues. The meetings are 


convened with full notice and transcripts are taken, al- 
though no evidence is presented and no decisions are 
made at this stage. Pre-hearing meetings can be help- 
ful in preparing for the hearing and speeding up the 
process. 


Preliminary Hearing 
Like a pre-hearing meeting, a preliminary hearing 
is convened by way of full notice, but it is a little more 
formal in that the Board may make decisions, generally 
of a procedural nature. 
Both the preliminary hearing and the pre-hearing 
meeting can be used to: 
e identify the parties and participants; 
e define the issues; 
¢ arrange for the exchange of relevant 
documents; 
+ consider the advantages of filing witness 
statements and interrogatories and establish 
a procedure for this; 
e identify the witnesses and the nature of their 
evidence; and 
e estimate the length of the hearing and, if pos- 
sible, set a date for the commencement. 


. 


| 
| 

Witness Statements | 
During the hearing, when evidence of a technical! 
nature is involved, the Board may require the prepara: 
tion and exchange of witness statements. This gives | 
each party advance information about the issues to be. 
raised. It can also prevent distractions and delays in | 
the proceedings and it serves to clarify the issues that | 
are in dispute. 


Interrogatories | 
Interrogatories—written requests for information] 
that are put by one party to another—are often ex- 
changed before the hearing. This is helpful in situa- 
tions when, for example, a witness needs to do some | 
research or make a calculation in order to answer a | 
question. A lot of time can be wasted at a hearing if a) 
witness is confronted with a question that requires 
him to make a complex calculation or track down an | 
obscure document for information. Interrogatories _ | 
are also useful in putting non-controversial informa- | 
tion on the record quickly. | 
Interrogatories offer two main advantages: 

+ they enable parties to obtain information 
that will help them in preparing their cases; 
and 

+ they speed up the introduction of evidence 
as part of the hearing record. 


Expert Assistance 

In each of the Acts under which the Board con-/, 
ducts hearings there is a provision that gives the EAB) 
the authority to hire experts to assist it. As described M 
more fully later in this report, the Board has retained] 
a variety of expert witnesses in recent hearings. | 
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The Board’s policy is to engage these experts on 
ts own initiative or at the request of a party to the 
roceedings. The major criterion is that the witness 
vill enhance the Board’s understanding of the issues 
eing presented at the hearing. 


-osts 

Although the legislation may be amended to 
llow cost awards, at present the EAB still only has 
he authority to award costs when it is part of a Joint 
3oard. The Board considers the cost award power im- 
ortant in terms of making sure that all views are rep- 
esented fairly and effectively at the hearing. 


\ppeal and Review of Board Decisions 

The Environmental Assessment Act and the 
Jonsolidated Hearings Act provide similar provisions 
or the review of EAB and Joint Board decisions. 
Jnder the EAA, the Minister may change all or part 
of the Board’s decision or substitute one of his own. 
de can also require a new hearing. The CHA permits 
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an appeal to be made directly to Cabinet “by any per- 
son entitled to be heard at or to take part in proceed- 
ings before the Joint Board.” Any appeal must nor- 
mally be made within 28 days of the Board’s decision. 

Because the Director of Approvals is the decision- 
maker under the EPA and the OWRA, the Board’s 
recommendations cannot be appealed. However, the 
proponent of an undertaking can appeal the 
Director’s decision to the Environmental Appeal 
Board. 
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nder provincial legislation the EAB can appoint wit- 
nesses at its own hearings. This authority comes from a 
provision in each of the Acts covered by the Board’s 
jurisdiction. 

For example, section 18(9) of the Environmental 
Assessment Act reads: 

“The Board may appoint from time to time one 
or more persons having technical or special 
knowledge of any matter to enquire into and re- 
port to the Board and to assist the Board in any 
capacity in respect of any matter before it.” 

This provision is duplicated, by reference, in sec- 
tion 33(3) of the Environmental Protection Act and 
section 6(3) of the Ontario Water Resources Act. It is 
also repeated in section 10 of the Consolidated 
Hearings Act, where it applies to hearings conducted 
by a Joint Board. 

The wording of the provision is broad enough to 
allow the Environmental Assessment Board to engage 
a wide range of persons to assist it in any task that it is 
required to perform. However, the section has been 
used almost exclusively by panels of the Board to ap- 
point expert witnesses to give testimony at hearings. 
Most recently such a witness was retained when, in 
1987, the Municipality of Metropolitan Toronto ap- 
plied under the Environmental Assessment Act for ap- 
proval to construct a section of Finch Avenue West to 
bridge the gap between Islington Avenue and Albion 
Road. 


At the hearing, just before the commencement of 
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reply evidence, the Board announced that, on its own 
initiative, it intended to appoint an expert in traffic 
and transportation to assist it. These two areas were 
central issues in the proponent’s case. After receiving 
comments from the parties and particularly from the 
applicant, the Board adjourned the hearing and began 
the process of finding and retaining a suitable witness. 
Since it neither requested the names of candidates nor 
were any put forward by the parties to the hearing, 
the Board took it upon itself to seek out such a person » 
without the help of the parties. 

The Board’s decision to appoint an expert on its 
own initiative follows the precedent adopted in the 
PCB enquiry of 1985. At previous hearings the pro- 
cedure had been quite different. For example, at the 
Ridge Landfill hearing in 1981 and the Burlington 
Landfill hearing in 1984, motions for the appoint- 
ment of an expert came from one of the parties and 
the Board requested and received suggestions as to 
who should be appointed. In all cases, exceptin the : 
Burlington Landfill application, at least two potential | 
candidates were interviewed before a final choice was 
made. 

Interviews for Board appointed witnesses have 
been conducted by various people—Board members 
and counsel—at times with the Board Secretary in at- 
tendance. The latter would be expected to liaise be- 
tween the Board and the candidates with regard to 
subsequent arrangements. The interviews provide an 
opportunity to present an overview of the hearing to 
the interviewees and also to determine more closely 
their qualifications, whether they harbour a bias that 
might disqualify them and whether there is a potential 
or actual conflict of interest. Such matters as fees and 
time scheduling are also discussed. The interviewer 
stresses the point that the experts are expected to con-| 
sider themselves independent insofar as the evidence is 
concerned and to make their findings as they see fit. 

In the Finch Avenue application (as in the 
Burlington Landfill hearing) a formal retainer docu- 
ment was drawn up and signed by the successful can- 
didate and by a representative of the Board. The doc- 
ument requested the expert to review exhibits and 
transcripts of evidence and to draw up a written re- 
port on the issues set out in the terms of reference at- 
tached. That document, together with the terms of 
reference, was made an exhibit to the hearing. 

Once appointed, the expert had no direct contact 
with the Board and all communications between the 
two were conducted either in open forum at the hear-| 
ing or through the Board Secretary. Conversations 
between the Board Secretary and the witness were 
limited to arrangements regarding the hearing and 
procedural matters. 

The expert’s report was circulated among all the # 
parties to the hearing as soon as it was received by the 
Board. The Board does not treat a report provided by, 
its witness as its own, nor is the report given any pref- 
erential treatment. It becomes an exhibit at the hear- | 


ing because the Board invariably brings out in open 
forum any matter having evidentiary value. The re- 
port itself is subjected to the same scrutiny by the par- 
ties and by the Board as any other piece of evidence. 
| At the Finch Avenue hearing the Board appoint- 
ed counsel to act on behalf of its witness. While the 
Board could have dispensed with counsel and con- 
ducted its own oral examination of the witness, it 
concluded that counsel should represent him, assist in 
the oral presentation of the evidence and prepare him 
| for cross-examination. The Board was of the opinion 
that since the applicant’s witnesses had the benefit of 
counsel so should the Board’s witness. In addition it 
felt that an active role on its part during examination- 
in-chief, cross-examination and re-examination might 
be perceived by the parties as identification with and 
even adoption of the opinions of the Board’s expert 
when, in fact, the Board did not take a position on 
the witness’s evidence at that stage in the process. 

Both in his report and in his testimony at the 
hearing the witness conducted himself as an indepen- 
dent expert. His qualifications as an expert in the field 
of transportation /traffic were presented to the hear- 
ing and the parties were afforded ample opportunity 
to question his expertise and any bias that might have 
the effect of diminishing the value of his evidence. As 
anticipated, his testimony elicited a vigorous response 
from the applicant in both cross-examination and re- 
ply evidence. 

The Manville Canada Inc. application in 1983 
saw a different and innovative use made of section 
18(9) of the Environmental Assessment Act. In that 
case two ratepayers’ associations had retained a num- 
ber of expert witnesses prior to the commencement of 
the hearing. These witnesses carried out some prelimi- 
nary investigations into the matters on which they 
were to give evidence at the hearing. 

At the opening of the hearing, counsel for the as- 
sociations made an application to have the experts ap- 
pointed as Board witnesses, to be remunerated by the 
Board for all their work in connection with the appli- 
cation, including their pre-appointment work. 

During the course of the hearing the Board ac- 
knowledged the contribution of the associations’ wit- 
nesses in helping to provide a better understanding of 
the issues and appointed them as its own experts. In 
giving reasons for the appointment the Board stressed 
that the witnesses’ evidence was of assistance to it but 
also took into account the fact that the ratepayers’ as- 
sociations were in need of financial help. The request 
for remuneration for pre-appointment work was par- 
tially successful in that the Board ordered remunera- 
tion to run from the date of the application for ap- 
pointment, namely the commencement of the hear- 
ing. This excluded pre-hearing work. 

In the Burlington Landfill application, a citizens’ 
group also applied to have its expert appointed as a 
Board witness. Again the Board was of the opinion 
that the evidence of the expert would contribute to 


the better understanding of the issues. It also consid- 
ered the financial need of the citizens’ group. The 
Board was satisfied that, in this instance, the witness 
would be able to act independently and without 
favour. By the end of the hearing, his opinions with 
regard to the application had diverged considerably 
from those held by the citizens’ group and in con- 
trast to its position he supported the application, sub- 
ject to some stringent conditions. 

Section 18(9) of the Environmental Assessment 
Act defines assistance to the Board as the basis for the 
appointment of an expert witness. An opposing party, 
especially one that is financially unable to retain its 
Own expert witness, may be prompted to make an ap- 
plication under the section in order to have a differing 
assessment and opinion brought to the hearing. The 
Board will entertain such an application but, while it 
will take into account the desire of a particular party 
to bolster its position at the hearing by utilizing a 
Board’s witness, it will nevertheless be guided by the 
criterion set out in the section. The Board must be 
satisfied that the evidence of an appointed expert will 
be helpful to it. That it may, at the same time, assist a 
particular party is a factor, but not the decisive one. 

The Board’s experience in appointing its own 
witnesses has proved to be beneficial to the hearing 
process. While the Board rejected the main thesis of 
its own witness in the Finch Avenue application, and 
approved the proponent’s undertaking, it also ac- 
knowledged the expert’s contribution to the hearing 13 
by way of information-gathering and elucidation of 
certain aspects of the case, which helped the Board to 
arrive at its decision. 
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t present advance funding for participants in hearings 
before the Environmental Assessment Board (EAB) is 
possible only through an Order in Council. Existing 
provincial law does not give the EAB the jurisdiction 
to provide funding in advance to intervenors. The 
Board cannot make cost awards at the conclusion of a 
hearing either, unless its members are part of a Joint 
Board established under the Consolidated Hearings 
Act (CHA). Such cost awards, according to a 
Divisional Court decision in 1985, may only be award- 
ed at the close of a hearing. 

Since 1984 advance funding has been provided by 
Orders in Council for 10 hearings in which the Board 
has been involved. With one exception each Order in 
Council has authorized the EAB to distribute a specific 
amount of money among the potential participants 
who qualify for financial assistance under the eligibility 
criteria. 

For the upcoming Ontario Waste Management 
Corporation (OWMC) hearing, however, the Order in 
Council regarding a funding programme for inter- 
venors differs from the others. In this case the Board 
has been authorized not only to distribute funds but 
also to make recommendations to the government as 
to the total amount of funding to be provided. In June 
1987, a Funding Panel of the EAB held a public meet- 
ing with potential participants in the OWMC hearing 
to discuss the funding eligibility criteria set out in the 
Order in Council. The results of that consultation, 
along with recommendations for amendments to the 
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criteria, were submitted to the Minister of the 
Environment and when a decision is reached, the 
Funding hearings will commence. 

In another case, in late 1987, an Order in 
Council established a fund of $300,000 to be dis- 
tributed by the EAB to qualified participants in the 
pending hearing on the Ministry of Natural 
Resources’ Class Environmental Assessment for 
Timber Management on Crown Lands in Ontario. 
Hearings were conducted before a Funding Panel in 
January 1988, and the requests for funds from 22 ap- 
plicants amounted to over $1,000,000. A Funding 
Order of February 29, 1988 allocated the available 
funds to 9 individuals and groups who met the eligi- 
bility criteria. 

The Timber Management programme provided 
particular challenges for potential intervenors. Appli- 
cants for funding were required to develop their 
financial plans without knowing the locations and du- 
ration of the main hearing or the focus of parties with 
opposing interests who would appear at the hearings. 
However, the parties wanted to know the amount of 
financial assistance they could expect well in advance 
of the hearings in order to plan for the most efficient 
use of the funds. 

The Funding Panel also had to assess the merits 
of each application with the same unknowns and with 
the knowledge that, since the application is under the 
Environmental Assessment Act, there will be no op- 
portunity to make cost awards at the end of the hear- 
ing to parties who have assisted the Board in examin- 
ing the issues. The Funding Panel considered the 
availability of funds from other sources, the likelihood 
that the hearings would be conducted as much as pos- 
sible in convenient locations with a consequent reduc- 
tion in participants’ travel costs, and the provision of 
the Environmental Assessment Act which allows the 
Board to engage its own experts if it concludes that 
additional information is needed. 

The Panel set priorities for allocation of the 
funds. Top priority was given to expert witness fees to 
try to ensure that the evidence of the proponent 
would be tested and all issues would be canvassed. 
Second priority was given to legal fees where it ap- 
peared counsel would be helpful in the examination 
of complex issues. Third priority was assigned to trav- 
el costs for participants who could not attend without 
assistance. The final priority was given to other eligi- 
ble and reasonable disbursements, not including the 
costs of administrative overhead and salaries. 

The Panel also attempted to assign enough funds 
for funded parties to make a meaningful contribution 
to the hearing rather than simply dividing the avail- 
able funds equally among the applicants. 

Particular attention was paid to each group’s re- 
sources and any apparent duplication of interests. 
Groups who appeared to have similar interests were 
encouraged to work together, but the majority of the 
applicants wanted to have a separate presence at the 


hearings. This resulted in a smaller allocation to simi- 
lar groups who otherwise qualified and a careful ex- 
amination of each applicant’s past involvement in 
Timber Management issues. The Panel was of the 
view that such demonstrated commitment would en- 
sure that the participation would be substantial and 
on-going. 

In all cases where the Board has administered a 
funding programme for intervenors, the overriding 
principle has been to try to ensure that funds would 
be used effectively to enhance the Board’s under- 
standing of the issues being presented at the hearing. 

Where there is no jurisdiction for cost awards at 
the end of the hearing, the allocation of advance 
funding is more difficult. The funding panel must try 
to allocate the available funds to ensure a meaningful 
representation. In doing so, it must rely on inter- 
venors’ financial plans based on advance details of the 
application and estimates of time involvement. And 
yet, funding must be available early enough to ensure 
effective planning. 

Intervenor funding has provided major benefits 
to the Board in its role in the environmental approvals 
process. Responsible representation of public interests 
helps to ensure that all of the issues are identified and 
that there is a balance of evidence for the Board to ex- 
amine in arriving at its decision on each application. 
Therefore the Board is particularly interested in mak- 
ing funding programmes work to provide effective 
participation. 
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D. the last year the Board heard several landfill ap- 


plications of interest. All of these were conducted un- 
der the Environmental Protection Act (EPA). 

An application by the City of North Bay for the 
expansion of its existing landfill site was exempted 
from the Environmental Assessment Act (EAA), even 
though municipalities seeking approvals for landfill 
sites are generally subject to the Act. In this case, the 
exemption was granted by the Minister on the basis 
that the extension of the existing site would be for 
only 3 years, and the application for approval of any 
new site would be subjected to the EAA process. The 
City was required to proceed expeditiously to com- 
plete its search for a new site and obtain the necessary 
approvals for a long-term waste management pro- 
gramme in accordance with the EAA. 

At the hearing the Board heard evidence regard- 
ing the City’s efforts to have a long-term waste man- 
agement programme in place within 3 years. It also lis- 
tened to evidence on the urgency of closing the pre- 
sent site, and recommended that the City be required 
to close the existing landfill at the end of 3 years re- 
gardless of whether another site had been approved. 
The Board referred to a report of the Environmental 
Assessment Advisory Committee (EAAC). This com- 
mittee was established in 1983 to advise the Minister 
on the application of the EAA to public and private 
sector projects. In its Report No. 24 the EAAC had 
advised the Minister on EAA exemption requests by 
municipalities for interim expansion of landfills. 
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It recommended that any proposed expansion 
should be for a maximum of 3 years and that no more 
than 1 exemption should be granted to each munici- 
pality. 

The environmental safety of the North Bay site 
was of concern because leachate was migrating from 
the landfill and had escaped beyond the property 
boundary. A leachate collection and treatment system 
was proposed and accepted by the Board. Since this 
system was part of the application, the Board felt that 
the following criteria established by the EAAC had 
been met: 

“The proposed expansion must not be at an 
existing site with significant on-going pollution 
problems or, if there are such problems, the mu- 
nicipality must show that it has developed, with 
public consultation, a pollution abatement strate- 
gy to deal with such problems, both in the short 
and the long term. This strategy, along with a 
plan for implementation, must be included in the 
application for the Environmental Protection Act 
approval.” 

In contrast, the Board turned down an applica- 
tion from a privately owned landfill operator. Quinte 
Sanitation Services Limited had applied to continue 
the operation of its landfill site in Sidney Township for 
approximately 2 years. One reason for refusal was that 
the site was contaminating groundwater off-site and 
no remedial measures were proposed. The Board took 
exception to the “cavalier attitude of the applicant to 
the uninterrupted contaminant flow and to the lack of 
effective action on the part of those bodies of the 
MOE which are directly responsible”. It concluded 
that it could not endorse the continued use of the 
site, even for a period of 26 months, given that 
groundwater was contaminated, the plume had mi- 
grated off-site, and no remedial measures were being 
taken to collect and treat the leachate. 

In addition, the Board found that the operator’s 
poor performance, which included the failure to com- 
pact and cover the waste daily (leading to litter and 
odour problems), failure to maintain a leachate con- 
trol berm adequately, and failure to keep the south 
gate locked, constituted a record falling far short of 
what should be expected of a responsible operator. It 
denied the application on this basis as well. 

In another application, the Regional Municipality 
of Haldimand-Norfolk requested approval for increas- 
ing the service area of the Tom Howe Waste Disposal 
Site in the City of Nanticoke. Prior to this application 
exemption from the EAA had been granted for 5 
years. Among the conditions to the exemption was 
the requirement that the Region continue to pursue a 
long-term waste management programme. This 
would have to be in accordance with the EAA and 
any EPA approval granted to this application would 
expire at the end of the 5 year period. 

Of major public concern at the Tom Howe hear- 
ing was the effect of 40,000 pounds of pesticide prod- 


uct (mainly chlorinated hydrocarbons but also 1,500 
lbs of DDT) deposited at the landfill in 1978. 
Evidence was provided on the possible chemical im- 
pact of the site and the advisability of removing the 
pesticides from the existing fill area. The expert wit- 
ness who gave evidence on this subject, and whose ev- 
idence was accepted by the Board, concluded that 
there was no chemical impact on the surrounding en- 
vironment and that a much greater environmental 
hazard would be created by removing the pesticides 
than by leaving them in the site. 

The Board determined that expansion of the 
site’s service area was justified on the basis that the re- 
gion suffered a lack of adequate landfill capacity, and 
safety could be assured through the imposition of a 
number of conditions. Among these were monitoring 
for purgeable organics and organochlorine pesticides 
necessitated by the location of pesticide product in 
the landfilll, and leachate control measures to deal 
with the greater amounts of leachate which would be 
generated by increased waste volumes. 

Another hearing involved an application by Boise 
Cascade Canada Ltd. for approval of a waste disposal 
site for mill waste in the Town of Fort Frances. Trace 
amounts of dioxins had been found in the sludge 
from Boise Cascade’s plant and the company pro- 
posed that this sludge should be landfilled. This was 
the first application before the Board where direct 
landfilling of dioxins, albeit trace amounts, was con- 


a condition of approval and, in the event that this 
monitoring indicates that dioxins are present in levels 
greater than the previously detected trace amounts, or 
that these chemicals are migrating, all landfilling of 
the dioxin-containing sludges will be required to 
cease until a thorough review is conducted by the 
MOE and appropriate remedial measures adopted. 

The Board took pains to point out that land- 
filling of dioxin-containing wastes should be consid- 
ered on a case specific basis. It stressed that general 
conclusions with respect to the acceptability of landfill 
disposal of dioxins should not be drawn from its re- 
port. 


sidered. It was heard in 
the absence of any regu- 
latory guidance for the 
concentration of dioxins 
in sludges. 

The Board conclud- 
ed that in the particular 
circumstances of the ap- 
plication, the landfilling 
of sludges containing 
trace amounts of dioxins 
was not likely to endan- 
ger the health or safety 
of any person nor consti- 
tute an unacceptable 
hazard to the environ- 
ment. The Board 
specifically noted that 
only minute quantities 
of dioxin were present in 
the sludge, the site was 
relatively isolated, the 
chemical compounds 
were unlikely to migrate 
to any extent in the 
landfill environment and 
human exposure to the 
wastes would be mini- 
mal. A monitoring pro- 
gramme was required as 
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he Environmental Assessment Board has the authority 
to impose terms and conditions of approval on pro- 
posed undertakings. This authority is found in the 
Environmental Assessment Act (EAA), section 
12(2)(e) and under the Consolidated Hearings Act, 
sections 5(2) and 5(4), where EAB members form 
part of a Joint Board. Under the Environmental 
Protection Act (EPA) and the Ontario Water 
Resources Act (OWRA), the Board may also recom- 
mend conditions to the Director of Approvals. The 
Director has the power to impose these conditions un- 
der section 38(2)(c) of the EPA and section 24(4) of 
the OWRA. 

The Board’s power to impose conditions has been 
used in almost every application it has considered and 
has therefore been applied to a broad range of issues. 
Conditions of approval may address: 

+ technical concerns, such as the design of a 

particular facility; 

© monitoring and reporting programmes, to 
ensure compliance with provincial regulations 
and the Certificate of Approval; 

© mitigation measures to counter adverse impacts, 
such as noise barriers, buffer zones and leachate 
collection systems; 

+ contingency plans, in the event that predicted 
impacts are exceeded; 

* provision for liability insurance and financial 
securities; 

* requirements for the establishment of commu- 
nity liaison committees to allow for public 
scrutiny of operations and performance; and 

* other specific concerns that have been identified 
by a community or interested party. 

The courts have held that following a hearing 
conducted under the EAA the Board, as a condition 
of approval, may approve a method of carrying out an 
undertaking that is an alternative to the one proposed 
by the applicant. Depending on the nature and purpose 
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of an undertaking this could involve an alternative 
route for a highway or hydro transmission line, an al- 
ternative method of processing wastes, or an alternate 
site for a project. 

The form taken by conditions of approval will 
vary according to the concerns addressed during the 
hearing. The Board may direct the proponent to per- 
form further research or provide additional data be- 
fore the project can proceed. Or it may simply require 
that the project proposal be modified to meet the 
concerns identified at the hearing. It may also decide 
that the project should be staged in a certain manner 
so that its impacts may be monitored or mitigated. 

When the Board has given its decision on an ap- 
plication, its jurisdiction ends. It must therefore pro- 
vide an implementation framework and comprehen- 
sive, clear conditions that minimize the environmental 
impacts. Responsibility for compliance rests on the 
proponent. Government agencies, with recourse to 
the courts, are responsible for monitoring and enforc- 
ing this compliance. 

The Board may also impose conditions of ap- 
proval that demand standards of performance beyond 
those required in other applications or in existing 
guidelines and standards. For example, it may be con- 
vinced that a particular project, implemented with the 
best available and practical technology, can produce 
air emission levels lower than those set by government 
guidelines or standards. It might also be of the opin- 
ion that, in a particular situation, a higher degree of 
environmental protection should be achieved. In 
these cases the Board will impose conditions which it 
considers provide the best environmental protection. 

There are several major factors that the Board 
considers when imposing conditions of approval: 

1 / the purposes of the legislation under which 

the application is being heard; 

2/ whether the condition is relevant to the 

application and the matters to be decided; 

3 / whether the condition addresses an identifi- 

able environmental impact and is designed to 

avoid or mitigate that impact; 

4 / whether the condition can be fulfilled; and 

5/ whether the cost of compliance would be 

prohibitive. 

Any development project represents a change to 
the environment and the Board uses conditions of ap- 
proval to minimize the environmental risks. Approval 
is rarely granted without conditions. In addition, 
some conditions regarding insurance, performance 
bonds and post-closure trust funds, for example, go 
beyond dealing with the predicted impacts and risks 
and deal in addition with risks that are not predicted. 
If the project’s negative impacts and risks cannot be 
predicted and/or mitigated to an acceptable extent, 
or if the conditions deemed necessary for an accept- 
able project are considered to be unreasonably oner- 
ous or impossible to fulfill, the project will not be 
approved. 
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he Board of Negotiation was created in 1968 to 
provide a mechanism for negotiating claims concern- 
ing contaminant damage to property. At its formation 
the Board consisted of three people, but in 1985 an 
Order in Council was passed to appoint the entire 
Environmental Assessment Board as a new Board of 
Negotiation. 

The purpose, composition and function of the 
Board of Negotiation (to be described in this chapter 
as “the Board”) are set out in section 134 of the 
Environmental Protection Act (EPA). In subsection 
(1) is the provision that can begin the process of acti- 
vating the Board: 

“Where a person complains that a contaminant 

is causing or has caused injury or damage to live- 

stock or to crops, trees or other vegetation which 

may result in economic loss to such person, he 
may, within fourteen days after the injury or 
damage becomes apparent, request the Minister 
to conduct an investigation.” 

On receiving such a request the Minister of the 
Environment will initiate an investigation through the 
appropriate department of the Ministry (this is invari- 
ably the phytotoxicology department). The investiga- 
tor’s report would then be given to the claimant and 
to the person (which can include a municipality or 
other public body) responsible for the source of the 
contaminant alleged to be the cause of the injury or 
damage. Since 1968 the Ministry has conducted some 
2,400 investigations of this kind. 

If the claimant and the person responsible are not 
able to settle the claim, either one can have the Board 
activated by serving a notice stating that he requires a 
settlement of the claim to be negotiated by the Board. 
To be submitted to the Board the complaint must 
fulfill two requirements: the damage or injury must be 
found by the Ministry’s report to be caused by a con- 
taminant, and the injury must be one that has resulted 
or will result in economic loss. A panel consisting of at 


least two members of the Board will then be appoint- 
ed to negotiate a settlement. 

The Board has three main functions as set out in 
subsection (10): it must meet with the parties, must 
proceed in a summary and informal manner to try to 
negotiate a settlement and must endeavour to make 
an assessment of the financial cost of the injury or 
damage. It cannot make a finding of liability. How- 
ever, the process conducted by the Board is without 
prejudice to any subsequent legal proceedings, so the 
matter of liability and other aspects of the claim can, if 
necessary, be determined by a court or other appro- 
priate body. 

The meeting of the Board with the claimant and 
the person alleged to be responsible is informal and 
the Board takes on the role of mediator. It will confer 
with both parties together and then perhaps with each 
one separately, or it may leave the two parties to dis- 
cuss the matter themselves after some preliminary po- 
sitions have been stated. The Board will refrain from 
making a determination (other than assessing the 
amount of the damage) that will in any way impede 
free and flexible negotiation. In fact it will do every- 
thing possible to promote an atmosphere conducive 
to settlement. 

Of the 2,400 complaints received by the Ministry 
to date only about 670 have fulfilled the requirements 
that qualify them for a Board hearing, i.e. damage 
caused by a contaminant resulting in economic loss. 
Many of these 670 claims were settled or dropped pri- 
or to a hearing. Fewer than 200 claims have been re- 
ferred to the Board since 1968 and only 42 have 
reached the hearing stage. Since the Environmental 
Assessment Board took over the Board’s function in 
January 1986, it has only conducted hearings on two 
cases. 

The relatively small number of hearings can be 
attributed to the fact that settlements are generally 
reached on the strength of the Ministry’s reports and, 
in most cases, claimants do not wish to pursue their 
case any further. Another reason is that once the 
source of the contamination has been identified in the 
Ministry’s report, steps are taken to control or remove 
the source to the satisfaction of the claimant. 

It can be seen, therefore, that the provisions of 
section 134 offer the public a valuable service. Firstly, 
the Ministry provides an impartial report, often tech- 
nical in nature, which describes the injury or damage 
and its cause and extent. The report serves as a basis 
for negotiation. If the parties are unable to come to 
an agreement regarding damages, then the Board can 
be called upon to help negotiate a settlement. Even if 
no settlement is attained as a result of the Board’s in- 
tervention the complainant still has the benefit of 
the Ministry’s report, which can be used in further 
proceedings. 
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Available from: The Board Secretary 
Environmental Assessment Board 
P.O. Box 2382 
2300 Yonge Street 
Suite 1201 
Toronto, Ontario M4P 1E4 
Tel: (416) 323-4806 
e The Environmental Assessment Board Citizens’ Guide 
© The Environmental Assessment Board Rules of Practice and 
20 Procedure ($2.50) 
(The Rules of Practice and Procedure are also available through the 
Ontario Government Bookstore. ) 


Available from: Environmental Assessment Branch 
Ministry of the Environment 
135 St: Clair Avenue West 
Toronto, Ontario M4V 1P5 
Tel: (416) 323-4629 

e A Citizens’ Guide to Environmental Assessment 

e EA Update 


Available from: Ontario Government Bookstore 
880 Bay Street 
Toronto, Ontario M7A 1N8 
Tel: in Toronto, 965-6015 
Other communities, 1-800-268-7540 
e Environmental Protection Act 
e Environmental Assessment Act 
e Consolidated Hearings Act 
e Ontario Water Resources Act 
© Public Inquiries Act 


ENVIRONMENTAL ASSESSMENT BOARD ANNUAL REPORT 
1987-1988 
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Chairman’s Message 


VER SINCE homo sapiens came down 
from the trees, our relationship with 
the environment has been fragile 

and problematic. However, future histo- 
rians will very likely note 1988-89 as a 
year in which that relationship was 
thoroughly tested. 

On the national level, Canada was 
confronted with a devastating PCB fire 
in St.-Basile le Grand, and with the ef- 
fects of a major oil spill in Puget Sound, 
which caused serious environmental 
damage along the shores of Vancouver 
Island. As well, the United States suf- 
fered the worst oil spill in North Ameri- 
can history when the Exxon Valdez ran 
aground in Prince William Sound, 
putting some 38 million litres of crude 
oil into the water and thence onto hun- 
dreds of miles of Alaskan coastline — 
with untold effects on the aquatic 
environment. 

Globally, 1988-89 saw widespread in- 
ternational attention focussed on prob- 
lems such as the depletion of Brazil’s 
rainforests, the ongoing damage to the 
planet’s ozone layer caused by the con- 
tinuing release of fluorocarbons, and 
also on the increasingly widespread sci- 
entific concern over the causes and con- 
sequences of the “greenhouse effect.” 
The environment continues to take a se- 
vere beating everywhere, but at long last 
there are signs that the global communi- 
ty is finally realizing the scope of the 
problem, and finally recognizing that its 
only means of survival — our only 
means of survival — lies in an all-out, 
unified assault on the root causes of en- 
vironmental degradation. Throughout 
the industrialized world, policymakers 
appear to be embracing the central 
theme of the Brundtland Report — that 

“sustainable and environmentally 


sound economic development is essen- 
tial to continued economic prosperity.” 

With environmental concerns rank- 
ing high in the public consciousness, it 
is not surprising that the Environmental 
Assessment Board continues to play an 
increasingly important role, working 
with government, industry, and the 
public to ensure that projects coming be- 
fore the Board for approval are environ- 
mentally sound. 

To meet its responsibilities, the Board 
has continued to develop, adapting both 
to legislative changes and to changes in 
the nature of the applications brought 
before it. 

On the Board itself, the appointment 
of Barbara Doherty of Toronto as a Vice- 
Chair increased the Board’s full-time 
membership, including the Chair, to 
seven. In the Board’s complement of six 
part-time members, Dr. O. P. Dwivedi 
left in April of 1989 and was replaced in 
early May by Esther Jacko of Birch Is- 
land, who will serve for a term of three 
years. 

Last year the administrative head- 
quarters of the Board in Toronto moved 
to new premises at 2300 Yonge Street, 
Toronto. This year the reorganization as- 
sociated with that move has been sub- 
stantially completed, including a further 
expansion of office facilities. Following 
the normal technological growing 
pains, our new word processing and data 
retrieval system is almost fully opera- 
tional, and has been expanded to in- 
clude advanced fiscal accounting capa- 
bilities which enable the Board to han- 
dle its responsibilities under the Inter- 
venor Funding Project Act. A database 
comprising the Board’s reports, deci- 
sions, and other relevant material is be- 
ing created, and should be available for 
the public’s use within a few months. As 
well, our administrative staff is being in- 
creased in order that the Board can deal 
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expeditiously and effectively with its 
caseload of hearings. 

The Board’s jurisdiction has been 
changed in important ways by various 
legislative initiatives; this will be dis- 
cussed in detail later in this report. For 
example, amendments to the Environ- 
mental Protection Act and the Ontario 
Water Resources Act confer on the Board 
decision-making powers under those 
statutes, where formerly the Board only 
had the power to submit recommenda- 
tions to the Director of Approvals, an 
official of the Ministry of the Environ- 
ment, who then made the actual deci- 
sion. The Intervenor Funding Project Act, 
enacted in December 1988 and pro- 
claimed on April 1 of this year, fulfilled 
the government’s long-standing com- 
mitment to provide access to the hear- 
ing process for those who do not other- 
wise have the financial resources neces- 
sary to participate. This legislation, 
which is in effect for a trial period of 
three years, also gives the Board legisla- 
tive authority to award costs at the con- 
clusion of a hearing and deems it not 
bound by the criteria used by courts of 
law in awarding such costs. 

The Environmental Assessment Act, one 
of the most important Acts under which 
the Board operates, is currently undergo- 
ing a thorough review which will proba- 
bly lead to substantial amendments in 
the near future. Meanwhile, the Board 
has proceeded on its own with a number 
of procedural initiatives designed to im- 
prove and streamline the hearing pro- 
cess. Among these are new procedures to 
establish and clarify the scope of issues 
in dispute, and measures designed to ex- 
pedite oral testimony at hearings, thus 
shortening the hearing process where 
possible. Procedural reform, begun last 
year with the development of the 
Board’s Rules of Practice and Procedure, 


remains a priority given the sheer num- 
ber of extremely complex applications 
now before the Board. 

The Environmental Assessment 
Board and the Ontario Municipal Board 
held a joint workshop to exchange ideas 
dealing with a variety of issues connect- 
ed with the hearing process. This event 
included an informative address by Mr. 
Justice Robert FE Reid of the Ontario 
Supreme Court on the adaptation of ju- 
dicial pre-hearing conference proce- 
dures to administrative proceedings 
such as our own. The Board also invited 
Professors Audrey Armour and Peter 
Homenuk of the Faculty of Environ- 
mental Studies, York University, to ad- 
dress it on the subject of social impact as- 
sessment at one of its monthly Board 
meetings. Finally, the Board plans to 
hold another in its series of discussion 
“round tables” later this year. 


What Lies Ahead? 

The Board will be involved in a num- 
ber of major hearings over the next year 
or two, one of which—the Timber Man- 
agement class environmental assess- 
ment — is now entering its second year. 
Procedural meetings have been held on 
the Ontario Waste Management Corpo- 
ration’s hazardous facilities application; 
that hearing is expected to begin to- 
wards the end of 1989. Additionally, a 
number of landfill applications will be 
before the Board, as will the first applica- 
tion involving the mobile destruction 
of PCBs. 

During the next few months the 
Board will amend its Rules of Practice 
and Procedure to incorporate changes 
resulting from its own recent procedural 
initiatives, the Intervenor Funding Project 
Act, and the Board’s recent acquisition of 
the power to award costs. 


The Board will also continue its ef- 
forts to develop, in collaboration with 
the Ontario Municipal Board, a compre- 
hensive set of Rules of Practice and 
Procedure applicable to Joint Board 
proceedings. 

As the Environmental Assessment 
Board prepares to enter the 1990s, it is 
confident that it has in place the admin- 
istrative, procedural, and legislative 
framework it needs to deal effectively, 
efficiently, and fairly with the matters set 
before it. In meeting these challenges, 
however, it will not sacrifice its commit- 
ment to safeguard the public interest. 


Michael I. Jeffery, Q.C. 


Left ARR 


Chairman 


Members of the Environmental Assessment Board 


Barbara BOER is a full-time Vice-Chairman from Toron- 
2 to appointed to the Board in Novem- 
ber 1988. She graduated from the 
University of Western Ontario with a 
B.Sc. in 1977 and from Osgoode Hall 
Law School in 1980. She was called to 
the bar in 1982. Ms Doherty prac- 
ticed civil litigation in Toronto and 
appeared as Counsel before a wide 
| variety of courts and administrative 
tribunals until her appointment to 
the Board. 


Dr. Paul FJ. Eagles, MCIP, is a part-time member from 
Cambridge. Dr. Eagles holds a B.Sc. in 
Biology, an M.Sc. in Zoology and 
Resource Development from the 
University of Guelph and a Ph.D. in 
Urban and Regional Planning from 
the University of Waterloo, where he 
is presently a faculty member. 

Dr. Eagles has published extensive- 
ly on applied ecology, resource man- 
agement and outdoor recreation. 


Robert B. Eisen, Q.C., is a full-time Vice-Chairman of the 
Board. He graduated from the Uni- 
versity of Toronto in 1951 with an 
Honours B.A. in Political Science and 
Economics, and from Osgoode Hall 
Law School in 1955. He served as 
part-time instructor in the Bar 
Admission Course at Osgoode Hall 
and-practiced commercial law from 
the time of his call to the bar until his 
appointment to the Board in 

| March 1981. 


Esther M. Jacko is a part-time member of the Board from 
Birch Island. Ms Jacko is the Lands 
Manager for the Whitefish River First 
Nation Council. Her field of expertise 
is Indian Lands Management. She 
also has extensive background 
knowledge of the Indian Treaties and 
history of Manitoulin Island. Ms 
Jacko is the Chairperson of the Inter- 
| Reserve Lands Management Com- 
mittee. She has been involved in en- 
| vironmental affairs for several years, 

| having served as the native spokes- 
person for the Algoma-Manitoulin 
Nuclear Awareness Group. Ms Jacko 
is also a member of the North Chan- 
nel Preservation Society, which is en- 
deavouring to preserve the historical 
and environmental integrity of 
Nehahupkung, also know as Casson’s 
Peak, in Baie Fine. Ms Jacko was ap- 
pointed to the Board in April 1989. 


Michael I. Jeffery, Q.C., is a recognized authority in the 
administrative law field and holds an 
LL.M. degree in environmental law 
from Osgoode Hall. Mr. Jeffery prac- 
AM ticed law in Toronto for fourteen 
years prior to his appointment to the 
Board in 1981. He is currently Co- 
Chairman of the Environmental Law 
Committee of the International Bar 
Association, Canadian Editor of the 
Environmental and Planning Law 
Journal, Editor-in-Chief of the Cana- 
dian Journal of Administrative Law 
and Practice and a past Chairman of 
the Council of Canadian Administra- 
tive Tribunals. 


4 Environmental Assessment Board 


Annual Report 
1988-89 


Dr. ES JR Kingham has been involved in envi- 
ronmental work for more than 20 
years, first as a water quality research 
scientist and manager, then as Direc- 
tor of the federal government's Envi- 
ronmental Emergencies Program. He 
developed the Canadian Ocean 
Dumping Control bill and was a ne- 
gotiator for certain Law of the Sea 
provisions dealing with the marine 
environment, while at the same time 
chairing the Anti-Pollution Working 
Group of the Intergovernmental 
Maritime Organization. Before join- 
ing the Board in 1987, Dr. Kingham 
was Director-General for the Ontario 
Region of Environment Canada, and 
was the Canadian Chairman of the 
JC Water Quality Board. 


Anne HET: isa eat -time member from Toronto. Appoint- 

a ed to the Board in April 1987, Ms 
Koven holds a Masters degree in Pub- 
lic Administration from Queen’s Uni- 
versity. She was Research Director of 
the Upper Ottawa Landfill Site study, 
commissioned by the Ontario Min- 
istry of Health, from 1981 to 1986. 
She has worked in the mining indus- 
| try and with the Ontario Advisory 
| Council on Occupational Health and 
Safety. 


Elie W. Martel is a full-time Vice-Chairman of the Board 
and member from Capreol. Mr. Mar- 
tel was a teacher and high school 
principal prior to 1967, when he was 
elected to the Legislative Assembly. 
Mr. Martel served as the NDP 
member for Sudbury East until 1987 
and was House Leader for his party 
from 1978 to October 1985. Asa 
member he did extensive work on 
environmental issues. Mr. Martel is 
the author of two major reports on 
safety in the workplace. He was ap- 
pointed to the Board in March 1988. 


Mary G. Munro is a full-time Vice-Chairman of the Board 
and a member from Burlington. She 
is a Registered Nurse by profession 
and has been active in community 
and environmental affairs for many 
years, having served on various 
boards and commissions. Mrs. 
Munro has been City Alderman, Re- 
gional Councillor and Mayor of the 
City of Burlington. She was appoint- 
ed to the Board on September 1, 
1981. 


Grace Patterson is a full-time Vice-Chairman of the Board. 
She practiced environmental law 
with the Canadian Environmental 

| Law Association until her appoint- 
ment to the Board in 1986. She was a 
director of several environmental or- 
ganizations, and served on the Sci- 
ence Advisory Board of the Interna- 

4 tional Joint Commission and on the 
Canadian Environmental Assess- 
ment Research Council. Ms Patterson 
lectures on environmental law at 
Queen’s University Law School. 


Richard A. Pharand, Q.C., is a part-time member from 
Sudbury. A bilingual Sudburian, he is 
the senior partner of the law firm of 
Pharand Kuyek. He was a founding 
member of L’association del juristes 
d’expression française de l'Ontario. 
Mr. Pharand is amember of the 
Advocates’ Society, the Criminal 
Lawyers Association, the Canadian 
Bar Association and the Sudbury Law 
Association. He is the Legal Aid Area 
Director for the Districts of Sudbury 
and Manitoulin. Mr. Pharand was 
appointed to the Environmental 
Assessment Board on April 14, 1986. 


Alan William mee is a part-time member from Brighton. A 
science graduate from Sir George 
Williams University, Montreal, and 
Queen’s University, Kingston, Mr. 
Roy has long scientific experience in 
the area of fisheries protection. He is 
currently environmental director for 
the Union of Ontario Indians and 
was appointed to the Board in April 
1987. 


Elaine B. Tracey is a part-time member from Eganville. Mrs. 
Tracey was appointed to the Board on 
October 29, 1987. She was active in 
community environmental concerns 
and has presented briefs on waste 
management in her township. She 
was a participant in the Eganville 
riverfront improvement project and 


a past President of the Eganville and 
District Business Association. 


Intervenor Funding 


HE ENVIRONMENTAL ASSESSMENT 

Board has been convinced for some 

time that providing financial assis- 
tance for participants in its hearings is of 
great benefit to the process. Well-struc- 
tured and accountable representation of 
the public interest assists the Board by 
ensuring that all issues of concern are 
addressed, and that there is a degree of 
balance in the evidence for the Board to 
consider. Furthermore, funding well in 
advance of the hearing helps affected 
parties plan for more meaningful partici- 
pation. It makes the process more 
efficient and accessible, and in our expe- 
rience shortens the hearing time. 

The Government of Ontario has un- 
dertaken major initiatives in this respect. 
Since 1984, advance funding has been 
provided by Orders-in-Council for 
fifteen hearings in which the Board has 
been involved. With one exception, 
each Cabinet Order has authorized the 
Board to distribute a specific amount of 
money among potential participants 
who qualify under the eligibility criteria 
included in the Order. The amounts 
provided have ranged from $30,000 per 
hearing to the $750,000 provided for the 
Timber Management hearing currently 
under way in Thunder Bay. 

For the Ontario Waste Management 
Corporation hearings the Order-in- 
Council for funding differs from the oth- 
ers. In the OWMC case, the Board was 
authorized to make recommendations 
to the government on the total amount 
of funds to be provided, along with rec- 
ommendations for amendments to the 
eligibility criteria to be applied, and to 
distribute the funds once approval had 
been given by government. 

In December 1988, the Funding Panel 
recommended a funding program to the 
Minister of the Environment which con- 
sisted of distributing about $3.8 million 
dollars over a period of two years to 


three intervenors: the Regional Munici- 
pality of Niagara, the Township of West 
Lincoln, and the Ontario Toxic Waste 
Research Coalition. The Panel’s pro- 
posed program included a recommenda- 
tion that the criteria be amended to pro- 
vide that legal fees be eligible for reim- 
bursement at the same rates used by gov- 
ernment when it engages private coun- 
sel. The original Order-in-Council had 
required that Legal Aid Plan rates apply. 

The Ontario Cabinet approved the 
proposed program with the exception of 
the recommendation respecting legal fee 
rates (estimated to cost in the order of 
$600,000). As a result, the funding pro- 
gram will provide $3.2 million dollars to 
the three funded parties to assist in their 
preparation for and participation in the 
OWMC hearing. 

It should be noted that OWMC had 
previously provided funding to poten- 
tial participants in the amount of $2.4 
million dollars. The bulk of these 
OWMC funds were provided to the two 
municipalities proposed as the site of the 
undertaking. 

The government'’s decision to em- 
brace the concept of intervenor funding 
for environmental hearings culminated 
in the enactment of the Intervenor Fund- 
ing Project Act, 1988, which was pro- 
claimed effective on April 1, 1989. This 
legislation constitutes a three-year pilot 
project that establishes a process under 
which potential intervenors in any hear- 
ing before the Environmental Assess- 
ment Board, the Ontario Energy Board, 
or a Joint Board established under the 
Consolidated Hearings Act, can apply for 
funding from the proponent in order to 
participate more effectively in the hear- 
ing. The criteria upon which the fund- 
ing may be granted are set out in the Act. 
Cases to which it should apply are those 
which affect a significant segment of the 
public, and involve the public interest 
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rather than a narrow personal interest. 
The Funding Panels comprise Board 
members other than those who will con- 
sider the application itself. The panel 
must consider whether the intervenor 
has tried to raise funds from other 
sources and has an established record of 
concern for the issues, as well as the in- 
tervenor’s proposal for the use of the 
funds and the intervenor's proposed 
fiscal controls over those funds. The pro- 
ponent may oppose the granting of in- 
tervenor funds based on the general cri- 
teria given above, and also on the 
grounds that such an award of funding 
would result in significant financial 
hardship for the proponent. 

The Board has established Rules of 
Practice and Procedure under the Act. 
These deal with the timing of public no- 
tice which must specify the right of in- 
tervenors to apply for funding, the pro- 
cedures for applying for intervenor sta- 
tus prior to the establishment of a Fund- 
ing Panel, the right of a proponent to ob- 
ject to providing intervenor funding, 
and the information which must be in- 
cluded in an application for funding. 

Part Il of the legislation amends the 
provisions of the Environmental Assess- 
ment Act to give the Board power to 
award costs at the conclusion of any pro- 
ceeding before it, and specifically pro- 
vides that in awarding costs, the EAB, 
the Ontario Energy Board, and a Joint 
Board are not limited to the considera- 
tions that govern awards of costs in any 
court. 

The legislation makes it clear that the 
Act does not apply to hearings for which 
public notice of hearing was given prior 
to the date the Act came into force. This 
excludes the use of the power to award 
costs at the Timber Management class 
EA hearing. 


| 
| 
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Jurisdiction 


The Environmental 
Assessment Act 
The Environmental Assessment Act 

(EAA) is the legislation which establishes 
planning requirements for proponents 
of undertakings, and gives the Board a 
broad jurisdiction over the planning of 
an undertaking as well as the physical 
and technical features of that undertak- 
ing. This legislation defines the “envi- 
ronment” not only as the natural envi- 
ronment, but also as the “social, eco- 
nomic and cultural conditions” and 
“any building, structure, machine or 


hi a 


other (man-made) device.” It states that 

the purpose of the Act is the “protection, 
conservation and wise management” of 
Ontario’s environment. 

The Board is empowered to approve 
or reject undertakings on referral of an 
application from the Minister of the En- 
vironment. Provincial and municipal 
undertakings are subject to the Act, but 
private sector undertakings are not, ex- 
cept those specially designated by the 
Minister. Currently, private sector waste 
management undertakings, including 
incinerators, are subject to the Act. 

If a proposed undertaking is subject to 
the EAA’s jurisdiction, the applicant 
must submit an environmental assess- 
ment. This document describes in detail 
the proposed development, its predicted 
impacts, and any mitigating measures 
that will follow. The assessment must 
also present alternatives to the undertak- 
ing and alternative methods of carrying 
out the undertaking, along with predic- 
tions of the consequent impacts. The 
Board can request amendments to the 
assessment before approving it. 

When the assessment is completed, a 
hearing may be held if one has been re- 
quested. The Minister may decide, how- 
ever, that a hearing is unnecessary or will 
cause undue delay. With the approval of 
the Cabinet, the Minister can also grant 
pg an exemption dispensing 
with both the assessment 
and the hearing, if in the 
Minister’s opinion the ap- 
plication of the normal pro- 
cesses of the Act would not 
be in the public interest. 

In addition to individual 
proposals, the EAA also pro- 
vides for class environmen- 
tal assessments. The pur- 
pose of this type of assess- 
ment is to avoid the poten- 


EE" — a a 


tially overwhelming administrative bur- 
den which would be created if many 
smaller projects, having minor or similar 
impacts, were each processed singly. In- 
stead, they are assessed as a group. If nec- 
essary, individual projects in a class as- 
sessment group can always be “bumped 
up” in priority and given an indepen- 
dent examination. 

Many types of proposals are suitable 
for “class” environmental assessments 
(EAs). Provincial and municipal road 
projects were among the first to be dealt 
with in this fashion, and subsequently 
there have been class EAs for other 
groups of applications, such as solid- 
waste disposal projects, dams and dykes, 
and canoe routes. The Board is currently 
conducting a hearing on the class EA for 
timber management on Crown lands in 
Ontario. It is the first such wide-ranging 
assessment to be categorized as a class as- 
sessment, and will undoubtedly set 


precedents for comparable program or 
policy-type assessments in the future. 

The Board has the power to deter- 
mine its own practices and procedures 
under the Act, and in January of 1988 
the Board’s first “Rules of Practice and 
Procedure” were formally enacted in the 
form of a regulation. Since April 1, 1989 
the Board also has had the authority to 
award costs to parties engaged in envi- 
ronmental assessment hearings. In 
awarding costs under the Act, the Board 
is not limited to the considerations gov- 
erning cost awards in the courts. The 
cost power is a powerful tool, the use of 
which may encourage participants in 
the hearing process to conduct their cas- 
es expeditiously and responsibly. 


The Environmental 
Protection Act 

Under Part V, sections 30 and 32 of 
the Environmental Protection Act (EPA), 
the Board is authorized to hold hearings 
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on proposed waste management sys- 
tems and waste disposal sites. The deci- 
sions resulting from these hearings are 
considered in light of the objective of 
the legislation, which is “the protection 
and conservation of the natural 
environment.” 

Until June 1988 the Board made rec- 
ommendations, rather than decisions, 
under this legislation. The Board was 
granted decision-making and cost-grant- 
ing powers under the EPA pursuant to 
the Environmental Statute Law Amend- 
ment Act, S.O. 1988, c.54. The cost-grant- 
ing powers were later repealed by the 
Intervenor Funding Project Act, S.O. 1988, 
c.71, which then replaced them with 
similar but expanded powers allowing 
the Board to use criteria broader than 
those used in the courts. The intent was 
to give the Board the ability to award 
costs to “unsuccessful” parties if they 
substantially contributed to the hearing. 

The Board’s decisions are now appeal- 
able to the Ontario Cabinet or, on a 
question of law, to the Divisional Court 
of Ontario. These appeal provisions 
mean that the Environmental Appeal 
Board no longer has a role in the appeal 
structure as it relates to this Board. It 
continues to have a role in reviewing 
decisions made without a hearing by a 
Director appointed under the EPA. 

The statutory provisions determining 
whether a hearing is discretionary or 
mandatory remain unchanged. When 
an application involves the disposal of 
hauled liquid industrial waste or haz- 
ardous waste, or deals with domestic 
waste equivalent to the output of more 
than 1500 persons, a public hearing 
becomes mandatory, although the Di- 
rector may dispense with this require- 
ment in an emergency. In other situa- 
tions the Director can, but need not, re- 
quire the Board to hold a hearing. 

The criteria the Board uses to deter- 
mine whether an application should be 


| 


approved are contained in section 38 of 
the EPA. Essentially, this says that an ap- 
plication may be refused or conditions 
imposed: 

¢ if a proposed undertaking fails to 

comply with the Act or with any of 

its regulations; 

¢ if it may create a nuisance; 

¢ if it is contrary to the public interest; 

¢ if it may result in a hazard to any 

person’s health or safety. 

Conditions might include, for exam- 
ple, engineering requirements, financial 
guarantees, a monitoring programme, 
or provisions for further public 
consultation. 

Following the passage of these 
amendments, the Board has adopted the 
practice of instructing the Director of 
Approvals to impose specific conditions 
and to communicate the reasons for 
those conditions in the form provided 
by the Board. The Board’s former prac- 
tice was to recommend to the Director 
that he impose such conditions. The 
new practice requires the parties affected 
to recommend and discuss at the hear- 
ing all of the conditions which they feel 
should be imposed, since there will be 
no further opportunities to revise or add 
detail except on appeal to the Cabinet. 


The Ontario Water 
Resources Act 

Under the Ontario Water Resources 
Act (OWRA), the Board is empowered to 
hold a hearing after receiving notice 
from the Director under subsection 
25(1) or 26(1). These subsections deal 
with the establishment or extension of 
sewage works in or into a municipality 
which is not itself the applicant, or the 
construction of sewage works within the 
applicant’s own municipality. In the for- 
mer case a hearing is mandatory, but in 
the latter instance the Director decides 
whether or not a hearing should be held. 
Once he has given notice to the Board, 
the Board must give public notice of the 
hearing—including a statement that, 


should the Board receive no objection to 
the application, the application may be 
determined without a hearing. 

The Board’s remaining mandate un- 
der the OWRA is to conduct hearings on 
applications for the definition and desig- 
nation of areas of public water service 
and public sewage service, and to set 
rates with respect to those services. The 
Board need not convene a hearing if no 
one objects to the proposal once public 
notice has been given. 

Costs may now be awarded by the 
Board on the same basis that the Board 
uses under the EPA, and appeal rights are 
identical under the OWRA and the EPA. 


The Public Inquiries Act 

Occasionally the Board is required by 
Order-in-Council to hold hearings un- 
der the Public Inquiries Act. This Act is in- 
tended to provide a public forum for 
issues of public concern not covered by 
any other Act. 

The Cabinet has the authority under 
this Act to appoint commissioners to 
hold a public inquiry into any issues that 
may affect the good government of On- 
tario, the conduct of any part of the pub- 
lic business, or the administration of 
justice. If the issue is environmental, the 
EAB may be requested to conduct the 
hearing. 


The Consolidated Hearings Act 
The Consolidated Hearings Act pro- 
vides a procedural umbrella for twelve 
specific pieces of legislation. Those most 
relevant to this Board are the Environ- 
mental Assessment Act, the Environmental 
Protection Act, the Expropriations Act (sec- 
tions 6, 7, and 8 only), the Municipal Act, 
the Niagara Escarpment Planning and De- 
velopment Act, the Ontario Water Re- 
sources Act, and the Planning Act. The 
EAB is normally involved with applica- 
tions under many of these Acts and has 
been designated, along with the Ontario 
Municipal Board, as the body from 
which members of “Joint Boards” under 


this legislation will be drawn. The Chair- 
men of the two boards decide whether a 
Joint Board for a particular hearing will 
be composed of both EAB and OMB 
members, or of one or more members 
from only one of the designated Boards. 
In any event, members of Joint Boards 
are not drawn from any other source, 
even if some other agency or person, 
such as the Niagara Escarpment Hearing 
Officer, would normally hold a hearing 
under one of the pieces of legislation 
which warrants the application of the 
Consolidated Hearings Act. 

Joint Boards under the CHA have 
cost-granting powers which have been 
extensively exercised, most recently in 
relation to the SNC incinerator applica- 
tion and the Halton landfill proposal. 
These awards have been made on the ba- 
sis of the particular party’s contribution 
to the hearing process, not in relation to 
whether the outcome of the hearing 
reflected the position of the party receiv- 
ing costs. In the Halton hearing, costs 
were awarded against parties which, the 
Board determined, had unjustifiably 
lengthened the hearing through the 
submission of irrelevant evidence. 

The appeal provisions of the CHA su- 
persede those of the individual Acts that 
it covers. On the 28th day after it is is- 
sued, a Joint Board decision becomes 
final unless there has been an appeal to 
the Cabinet. 
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Streamlining the Hearing Process 


VER THE PAST YEAR We have 
clearly and repeatedly stated that 
the Environmental Assessment 

Board is determined to improve its 
method of conducting hearings. The 
Board’s work is being increasingly direct- 
ed toward multimillion-dollar, several- 
year projects such as the Ontario Min- 
istry of Natural Resources’ plan to imple- 
ment timber management on Crown 
lands and the Ontario Waste Manage- 
ment Corporation’s proposed hazardous 
waste treatment and disposal facilities in 
West Lincoln. The Board’s hearings are 
largely funded by taxpayers’ dollars; 
therefore, we believe that lengthy hear- 
ings can only be justified if absolutely 
necessary. The process itself must be 
maximally efficient. Our responsibility 


is to ensure that public funds are being 
well spent in pursuit of our mission to 
safeguard the environment. 

This commitment to take new proce- 
dural initiatives in no way compromises 
our obligation to protect the right of all 
participants to a fair hearing. Generally, 
parties to the Board’s hearings have sup- 
ported streamlining the process. Most of 
the procedures we have adopted are 
geared towards getting the evidence be- 
fore the hearing panel as expeditiously 
as possible, without prejudicing any- 
one’s Case. 


The Halton Landfill Case: 

Where Changes Were Called For 
The essential aspects of the Halton 

landfill application are described later in 


this report, in the review of specific cas- 
es. It has been suggested that this hear- 
ing was excessively long and complicat- 
ed. It is certainly notable that the hear- 
ing lasted 194 days, involved 1,000 ex- 
hibits, and generated 50,000 pages of 
transcript. 

An overly lengthy or complex hear- 
ing leaves, in its wake, the uneasy feeling 
that justice has not been well served. 
The way in which the Halton assessment 
was handled, and the consequent impli- 
cations for the hearing, led to just such 
unease. This in turn led the Hearing Pan- 
el to some conclusions about streamlin- 
ing the process, the better to hold more 
efficient hearings in the future. 

The following are some general areas 
of principle where improvements could 
well be made: 

1. Where the proponent is applying 

judgment to evaluation factors, in or- 

der to progress from one stage to the 
next in the assessment process, it 
must be possible to relate such judg- 
ment to the data available at the time. 

2. Consistent application of site-selec- 

tion criteria by the proponent would 

help to identify truly comparable 
sites—instead of spending time con- 
sidering manifestly dissimilar sites, 
which can be compared only if sig- 
nificantly different fundamental as- 
sumptions are made. 

3. Two sites should not be brought to 

the Board for a final selection be- 

tween them, since this only mobilizes 
concerned publics around each—bat- 
tling not only the proponent but 
each other, in attempts to have the 

Board select the site in the other's 

back yard. Such multiple battles con- 

sume significantly more time than is 
consumed at hearings at which only 
one site is considered. 
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4. Fundamental changes made by the 
proponent to screening criteria part 
way through the process (for exam- 
ple, making engineered containment 
rather than natural containment a 
deciding factor) can be supported 
only if all sites under consideration at 
that point are subject to the new 
criteria. 

5. Ministry of Environment officials 

responsible for the formal review of 

environmental assessment docu- 
ments can play a more vital role in 
the process by keeping things on 
track and resolving serious inconsis- 
tencies in the application before the 
review is completed and sent to the 

Board for a hearing. 

6. Counsel must remember that the 

primary purpose of the hearing is to 

inform the Board so that it may make 

a considered decision, not to protect 

vested “back yard” interests. 

7. Public consultation sessions must 

not merely consist of the proponent 

talking at the people affected—they 
must promote a two-way dialogue in 
which those people’s concerns are se- 
riously considered, even if not acted 
upon. 

8. Presentation tactics need 

improvement: 

¢ reports should not be unreasonably 

withheld 

¢ irrelevant evidence must be avoided 

+ excessive detail should be avoided 

¢ experts should not be advocates for 

their clients 

¢ the proponent’s approach must be 

even-handed and obviously fair. 

In addition, the Joint Board relayed a 
message to parties at the Halton landfill 
hearing about the unacceptable nature 
of some of the practices it had observed, 
and awarded costs accordingly. In recog- 
nition of this, parties at future hearings 


may help to streamline the process 
themselves. 


Timber Management: 
The First “Class” Environmental 
Assessment Hearing 

The issue at stake is the future of the 
forest products industry in Ontario. En- 
vironmentally sound forestry practices 
and government regulations are to be 
designed to provide a secure supply of 
wood. While these matters are of eco- 
nomic and social importance to the en- 
tire province, they are of special concern 
to northern communities which depend 
substantially or completely on a healthy 
timber industry. Interest in the environ- 
mental protection of our forests is 
reflected in the fact that more than fifty 
groups are represented as parties to the 
hearings. The hearing is being conduct- 
ed primarily in Thunder Bay, with addi- 
tional public hearings planned for four- 
teen other locations, mostly in the 
north. Transcripts of the evidence are 
kept in dozens of locations throughout 
the province, so that all ry ; 
parties interested in partici- 4 
patingin the hearing will À 
be able to do so. 

The case being present- 
ed by the Ministry of Natu- 
ral Resources has been in 
preparation for years. Per- 
haps not surprisingly, 
given the important and 
diverse issues under exami- 
nation, the evidence is 
being presented through a 
lengthy process involving 
seventeen witness panels, 
some of which are com- 
prised of as many as nine witnesses. At 
the summer recess in July, the propo- 
nent’s case had progressed to witness 
panel number fourteen; over six hun- 
dred exhibits had been submitted, and 
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almost twenty thousand 
pages of evidence recorded 
in transcripts. 

The Board has intro- 
duced numerous procedu- 
ral initiatives with the ob- 
jective of expediting the 
hearing while at the same 
time recognizing the com- 
plexity of the case and the 
legal requirement to main- 
tain fairness to all partici- 
pants. These include such 
obvious practical steps as 
qualifying expert witness- 
es on the basis of their 
written curricula vitae, 
rather than time-consum- 
ing oral testimony. Provi- 
sion has been made for 
agreed-upon statements of 
fact for noncontentious 
evidence, again eliminat- 
ing the need for oral evi- 
dence and cross-examina- 
tion. The Board considered 
imposingatimelimiton i 
oral presentation of the evidence-in- 
chief, but refrained from doing so to 
avoid possibly prejudicing the parties 
following the proponent. It has, howev- 
er, strongly suggested that the parties 
voluntarily curtail the amount of time 
they spend giving oral direct evidence, 
much of which tends to duplicate the in- 
formation submitted in the written case. 

The Board has introduced procedures 
challenging the adversarial relationship 
that historically has been a part of the 
hearing process. The Board believes that 
the “element of surprise” is not necessar- 
ily productive in a public hearing where 
the future of the environment is at stake. 
The proponent is required to submit an 
executive summary of the important is- 
sues covered in its witness statements, 
and the other parties are to submit state- 
ments on those issues raised by the pro- 
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ponent with which they declare they are 
not in dispute; those upon which the 
parties intend to cross-examine; and 
those which do or do not require further 
oral explanation. These statements by 
the proponent and by the other parties 
are then used in formal “scoping” ses- 
sions conducted by the Board prior to 
the commencement of each witness 
panel. The purpose of these scoping ses- 
sions is to attempt to focus the hearing 
on the important issues that are actually 
in dispute. 

Finally, early deadlines have been set 
for all parties to submit concise written 
summaries of the decisions they intend 
to seek from the Board, including the 
draft terms and conditions. The Board 
believes that a full airing of the objec- 
tives of the parties, well in advance of 
the end of the hearing, will stimulate 
further useful streamlining of the pro- 
cess, and so speed its conclusion. 


eS 


Environmental Assessment Board 


Annual Report 


1988-89 


Corporation: 
The NextProcedural Challenge 

Preliminary meetings for the Ontario 
Waste Management (OWMC) hearing 
resulted in the Joint Board issuing a 
number of procedural directives. 

The Joint Board has decided to con- 
duct the hearing in phases, organized in 
advance, in such a way that the presen- 
tation of the evidence, and all the exam- 
ination of any particular subject by all 
the parties, is completed before proceed- 
ing to the next phase. 

The proponent has been directed to 
deliver all of its witness statements, and 
the reports on which it intends to rely, 
prior to the commencement of the hear- 
ing. Parties other than the proponent are 
to deliver their witness statements and 
reports before the commencement of 
each phase. The prior disclosure of the 
written material to be examined at the 


The Ontario Waste Management 


| hearing will allow the parties to be better 
| prepared, and to focus their case more 
| sharply on important issues. 


Additional procedures have been de- 


| signed to speed up the hearing. The par- 
| ties and their experts are to meet, prior 

| to the beginning of the hearing, and at- 

| tempt to arrive at an agreed-upon state- 

| ment of issues, facts, and expert opin- 

| ions. Where the parties agree that a mat- 


ter is not in issue, only the minimum ev- 
idence necessary to establish the facts for 
the Board will be led, and cross-exami- 
nation on that matter will not be re- 
quired. In considering an award of costs 
in favour of or against a party, the Joint 
Board may take into consideration, 
among other things, whether that party 
refused to agree that a matter was not in 
issue when it should have so agreed, and 
whether the conduct of that party tend- 
ed to shorten or unnecessarily lengthen 
the hearing. 

Through these and future directives 
that may be issued by the Joint Board, it 
is hoped that the OWMC hearing will be 
one where the issues in dispute are clear- 
ly defined; where all of the parties know 
the case they have to meet prior to the 
hearing of evidence on that subject; and 
where the hearing is not prolonged un- 
necessarily by the introduction of evi- 
dence relating to matters upon which 
there is no real dispute. 


The Experience of Other 
Hearing Panels 

Environmental Assessment Board 
and Joint Board members have been ac- 
tively proposing and experimenting 
with improved procedures to streamline 
the process in every major hearing in 
which the Board has been involved in 
the past year. The longer and more com- 
plex the hearing, the more necessary 
these innovations are. 

The Trintek incinerator and the Peel 
landfill panels developed such proce- 
dures, but were unable to put them into 
practice because those hearings were 


postponed. Other hearings, including 
the North Simcoe landfill, Meaford 
landfill, and Derry Road application, are 
using the new approaches. 

Many of the procedures that have 
been implemented after discussion and 
agreement at preliminary hearings, and 
which are being used at hearings now 
under way, are similar in approach to 
those already in place for the Timber 
Management hearing and the OWMC 
hearing. Examples of procedures in use 
are the prefiling of witness statements, 
including executive summaries and re- 
ports; the requirement for notice if a par- 
ty intends to challenge the qualifi- 
cations of an expert witness; require- 
ments for parties to file statements of 
agreement on facts, issues, or evidence; 
prior submission of the order of testimo- 
ny, list of experts, and estimated time for 
examination-in-chief; and the confining 
of cross-examination of witnesses by 
parties of like interest to questions of 
clarification, with no repetition of the 
examination-in-chief. 

Parties to the Board’s hearings have 
supported the concept of streamlining 
the process because they or their clients 
were finding the hearings to be too long 
and too costly. While certain parties may 
have disagreed with some of the propos- 
als, they have been able to come toa 
consensus and to agree to accept the ma- 
jority of the Board’s proposals. 


The Role of the Preliminary 
Hearing/Meeting 

The importance of a preliminary 
hearing or meeting can plainly be seen 
in the foregoing discussion—it is the fo- 
rum in which the OWMC and other 
hearing panels arrived at their procedu- 
ral directions. 

The pre-hearing process now routine- 
ly involves detailed discussion of the po- 
sitions of the parties; identification of 
the matters that will be at issue during 
the hearing; and the schedule for ex- 
change of witness statements and 


interrogatories. The latter describe what 
the various witnesses are going to say, 
and also provide an opportunity for oth- 
er parties to ask, in advance, questions 
that require detailed references or calcu- 
lations in order to provide the informa- 
tion requested. Deadlines for delivery of 
documents, advice respecting the use of 
consistent units of measurement, rea- 
sonable limits on submission of oral evi- 
dence, warnings about the criteria that 
will be used in the consideration of cost 
awards, and other measures to ensure a 
fair but expeditious hearing, may also be 
discussed at this stage. 

Establishing rules for the submission 
of evidence during the hearing itself can 
best be discussed at the preliminary 
hearing, since this allows all parties to be 
treated consistently throughout. Once 
the hearing itself has begun, it is difficult 
to implement new procedures because 
the parties which earlier presented evi- 
dence may consequently be treated dif- 
ferently from those coming later. This 
situation may understandably give rise 
to objections from one party or another. 

The preliminary hearing provides an 
opportunity for narrowing the many is- 
sues that could be examined to the 
smaller number that are actually in dis- 
pute. An example is the requirement for 
meetings of experts in specific disci- 
plines, taking place after the exchange of 
witness statements, interrogatories, and 
answers, but before oral evidence begins, 
for the purpose of delineating the major 
questions or differences that will be em- 
phasized at the hearing. Any agreement 
reached by these experts would be 
ratified by the parties and submitted to 
the Board in the form of an agreed state- 
ment of fact or through oral evidence of 
a witness or witness panel, which could 
even comprise experts from more than 


one party. 
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The Board will be looking at ways of 
adopting pre-hearing conference con- 
cepts used by the courts. This would 
involve a meeting, just prior to the com- 
mencement of oral evidence, between 
the parties and a Board member who is 
not sitting on that particular hearing, 
the objective being both to elicit the 
Board member’s views and to encourage 
parties to abandon positions that appear 
weak or difficult to prove. The Board is 
moving toward this approach with cau- 
tion, recognizing that its mandate is not 
simply to adjudicate among the parties, 
but to balance all of the interests at the 
hearing, bearing always in mind that the 
objective of the exercise is to achieve the 
protection, conservation, and wise man- 
agement of the environment. 


The Benefit of Witness Panels 

The members of the witness panel are 
usually experts in their fields and are 
brought together for the purpose of pro- 
viding a comprehensive block of evi- 
dence. An individual witness may not be 
able to answer a question fully on a mat- 
ter that flows from his or her testimony. 
That answer might not be forthcoming 
until a later stage in the hearing, leaving 
the Board and the parties with an in- 
complete understanding of an issue, 
waiting until they can fill in the missing 
pieces. It is this need for streamlining 
and coherence that the witness panel is 
designed to address. 

The calling of witness panels is left to 
the discretion of counsel, who must de- 
termine whether this form of evidence 
presentation is appropriate. The circum- 
stances that support the calling of a pan- 
el are: overlapping subject matter; a se- 
quential aspect of the evidence to be giv- 
en by two or more witnesses; and the de- 
sire to fill gaps in the evidence of one 
witness with supplementary evidence 
supplied by another witness. ~ 

A simple example using a two-person 
panel illustrates the effectiveness of this 
format. In a hearing involving a landfill 


site, the stratigraphy of the site and the 
chemical characteristics of the ground 
water are central issues. Evidence on 
these matters is obtained by boring holes 
into the ground at various locations on 
the site. Samples are then sent to a labo- 
ratory for analysis. One panel member 
might be in charge of overseeing the 
bore-hole program, the dispatch of sam- 
ples to the laboratory, and the drawing- 
up of charts using the information pro- 
vided by the laboratories. The second 
panel member would then be called 
upon to interpret the results of the 
charts. Both are needed to provide a 
complete picture of the bore-hole pro- 
gram and its interpretation. For exam- 
ple, if there is an unusual or inconsistent 
reading in the charted results, the Board 
may wish to determine whether the 
anomaly is the result of defective sam- 
pling or lab technique, or whether the 
reading is valid and can be explained. In 
such a case both witnesses are needed to- 
gether to provide information about the 
reading. 

There is no formula for determining 
the number of panel members. It has 
ranged from two to nine in the Timber 
Management hearing, depending on the 
subject being discussed and the degree 
of overlap in the evidence. Both the ex- 
aminer-in-chief and cross-examiner will, 
as a rule, direct a question to the witness 
most qualified to answer. In cross-exami- 
nation, however, the same question may 
be put to more than one witness, and in 
those circumstances different and per- 
haps conflicting answers may result. 

Sometimes a witness will decline to 
answer, and allow the best-qualified col- 
league present to address the matter in- 
stead. At other times, counsel for the wit- 
nesses may object to the same question 
being put to more than one witness. In 
the latter case the Board would have the 
responsibility of deciding whether one 
or more of the witnesses should be asked 
to respond. The criteria that would be 
used by the Board include the degree of 
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overlap in areas of expertise, the type of 
evidence given in direct examination, 
and whether a witness is qualified to an- 
swer the question posed to him. The cur- 
ricula vitae of the witnesses can be used 
to ascertain which of the experts should 
answer a given question. 

Two novel uses have been made of 
witness panels. The first is a broadly-con- 
stituted panel, having on it many or all 
of the experts engaged in a hearing, 
gathered together for the purpose of an- 
swering questions put to them by the 
general public. Members of the public 
who are unable to attend a hearing ona 
daily basis may, at special day and 
evening sessions set up for their conve- 
nience, ask the experts to respond to 
their particular concerns and questions. 
This format, along with individual pre- 
sentations of evidence, enables mem- 
bers of the public to be directly involved 
in the hearing process. 

The second innovative use of witness 
panels may occur at the conclusion of a 
long hearing. The proponent, in pre- 
senting reply evidence, may wish to ad- 
dress a number of issues raised in the ear- 
lier testimony. Rather than addressing 
these matters by examining individual 
witnesses, counsel may put them to- 
gether as an omnibus panel to respond 
to a wide range of concerns. This type of 

“wrap-up panel” efficiently completes 
the proponent’s presentation and fills in 
gaps in the evidence. 

Witness panels are versatile tools in 
the hearing process. Their use has con- 
tributed to a more expeditious and 
straightforward process by providing a 
better understanding of evidence in the 
earlier stages of a hearing. 


Review of Specific Cases 


The Halton Landfill Application 

The first landfill application under 
the EAA was the Regional Municipality 
of Halton’s application heard by a Joint 
Board, for the establishment of a twenty 
year landfill to serve the needs of the 
entire region. 

The hearing was understandably 
complex, with evidence ranging from 
social impact assessment to hydrogeo- 
chemistry. The hearing was also pro- 
longed by the fact that the proponent 
had identified two manifestly different 
sites in two different municipalities 
(the City of Burlington and the Town of 
Milton) as, nearly, equally acceptable. 

The Board hearing the matter found 
one of the sites to be unsuitable for 
landfill on a number of counts, one of 
the more important of which was the 
predicted movement of leachate from 
the site and the uncertainties about the 
eventual fate of contaminants in that 
leachate. 

While it was necessary to consider ev- 
idence concerning the project’s possible 
impact on cultural matters, such as ar- 
chaeology, heritage features, and com- 
munity uses in the areas under discus- 
sion, the Board found that these matters 
did not determine the issue. 

More crucial were the issues of the 
proposal’s impact on the social and 
physical environment. Although it was 
the Board’s finding that social impacts 
had not been well assessed, there was 
enough evidence to support the conclu- 
sion that there would be serious but dif- 
ferently-distributed impacts in the two 
areas; in the rural area near the Town of 
Milton the impact would be quite high 
for a small number of people, whereas 
selecting the proposed site in the City of 
Burlington would cause lesser impact on 
a larger number of people. 

Most of the evidence concerned the 
hydrogeological suitability of the two 


sites. In simple terms, this evidence ad- 
dressed the question of whether or not 
the land beneath the two proposed sites 
was a suitable foundation for a landfill. 
The Milton site was on a clay-till base, 
while the site in Burlington was to be es- 
tablished on an abandoned fractured- 
shale quarry. After hearing many 
months of evidence, the Board found 
the following to be of considerable sig- 
nificance in deciding the matter: 

“1. The hydrogeology of the area 

must be comprehensible to the Board. 

2. The loss of contaminants should be 

minimal (and preferably zero), as a re- 

sult of either natural containment or 
engineered works. 

3. Natural containment and attenua- 

tion of contaminants is preferable 

to engineered containment and 

attenuation. 

4. If itis predicted that contaminants 

may move away from a landfill site, 

then the postulated contamination- 
migration pathways should be 
predictable. 

5. It should be demonstrated that pre- 

dicted migration of leachate from the 

site will have no significant adverse 
impact on surface waters. 

6. Monitoring of contaminant escape 

and migration pathways should be 

straightforward. 

7. There should be the highest possi- 

ble confidence in the effectiveness of 

contingency measures to intercept 
and capture lost contaminants.” 

(From pp. 109-112 of the Decision) 

Having considered these and other 
matters, the Board found that the 
Burlington site was not hydrogeological- 
ly suitable for landfill, but the site in 
Milton was. 

Because this was the first municipal 
landfill application to be fully tested un- 
der the Environmental Assessment Act, the 
Board set forth its views on the assess- 
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ment's problems in a separate section 
following the decision in its “Reasons for 
Decision, and Decision” document. The 
section, entitled “Environmental Assess- 
ment Process Considerations,” is de- 
scribed under the heading Streamlining 
the Hearing Process in this Annual Report. 

Costs were awarded in favor of two 
intervenors, in light of the assistance 
they rendered to the Board. Costs were 
not only awarded against the proponent 
in this decision, but also against two oth- 
er parties, as the Board found that at 
times their actions had unnecessarily 
consumed the time of the Board and of 
all the hearing’s other participants. 


Petro-Sun/SNC: Private Sector 
Environmental Assessment 

In March 1987, the Ministry of the 
Environment announced that all major 
private and public sector proposals for 
Energy From Waste (EFW) programmes 
and waste incineration facilities would 
be subject to the Environmental Assess- 
ment Act (EAA). The proposal by Petro- 
Sun International/SNC Inc. for an EFW 
incinerator for Peel Region was the first 
such facility to be designated by regula- 
tion as an undertaking to which the Act 
applies. 

That undertaking was the subject of a 
public hearing before a Joint Board pur- 
suant to the Consolidated Hearings Act be- 
cause planning and financial approvals 
were required in addition to the envi- 
ronmental approvals. The Joint Board’s 
decision was rendered in October 1988. 

During the course of the hearing the 
Board heard expert opinion and legal ar- 
gument regarding the acceptability of 
the environmental assessment and, in 
particular, in respect of the requirements 
for private sector proponents under the 
EAA. 

The debate at the hearing centred on 
whether the purpose of the Petro- 
Sun/SNC proposal had been properly 
defined. Since the purpose of the under- 
taking was stated to be energy produc- 
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tion, only alternatives to the undertak- 
ing which would produce energy were 
evaluated. The intervenors submitted 
that the EFW facility was in fact a waste 
management facility and that, therefore, 
alternative waste management systems 
should have been identified and as- 
sessed. The proponent submitted that it 
was in the energy production business, 
and that waste management systems 
were not within its business mandate; 
therefore, alternative waste manage- 
ment systems did not need to be exam- 
ined as reasonable alternatives. 

The Joint Board found that the EAA 
requirements for the description of the 
undertaking and the purpose of the un- 
dertaking should be met by for private 
and public sector proponents alike. It 
emphasized that the undertaking 
should be described accurately and in 
language that the public understands. In 
this case, the undertaking had been 
properly described in the environmental 
assessment, but the definition of pur- 
pose had not dealt with the undertak- 
ing’s waste management function. 
Therefore, alternatives to the waste man- 
agement function, such as waste reduc- 
tion, recycling, and landfilling, had not 
been identified or evaluated. 

The Board stated: 

“The identification of alternatives to 
the undertaking should be determined 
by the purpose of the functions of the 
undertaking, not by the purpose of the 
business aims of the private proponent.” 

The Board concluded that the EAA 
should be applied in a consistent man- 
ner to public and private sector propo- 
nents. Private sector proponents are ex- 
pected to identify reasonable alterna- 
tives to the proposed undertaking as a 
part of the planning process. The evalua- 
tion of the alternatives can, quite prop- 
erly and of necessity, be conducted in 
the context of the economic well-being 
and business mandate of the proponent. 
But the potential environmental impact 
of the proposed undertaking and of rea- 
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sonable alternatives should also be ex- 
amined as rigorously for private sector 
proposals as for public sector proposals. 

The Board, in its final analysis, found 
that the environmental assessment as 
submitted to the Minister was inade- 
quate because waste management 
options had not been identified or 
evaluated. 

However, a great deal of evidence 
concerning alternative waste manage- 
ment systems was presented to the 
Board during the hearing, by witnesses 
from the Region of Peel and from the 
Ministry of the Environment. The Peel 
witnesses presented data drawn from the 
Region’s Waste Management Master 
Plan, which was at that time in its final 
draft stage. This information related to 
the waste quantities generated by the 
Region, its proposed methods of manag- 
ing the waste stream, and the goals of 
and staging for its reduction and recy- 
cling programmes. The Ministry wit- 
nesses gave evidence about the 
province's experience with waste 
reduction and recycling schemes. 

The Board stated its view that an envi- 
ronmental assessment must fulfil the 
purposes of the EAA and must provide 
sufficient evidence upon which the 
Board can base a decision. In the Petro- 
Sun/SNC case, the Board found that the 
environmental assessment, comprising 
not only the environmental assessment 
submitted to the Minister but also all of 
the evidence admitted by the Board at 
the hearing, was acceptable. At the end 
of the hearing, the evidence before the 
Board was sufficient to allow the Board 
to make a decision and to fulfil the re- 
quirements of the Act. 

The Joint Board gave approval to the 
Petro-Sun/SNC facility to proceed, with 
several stringent conditions attached to 
that approval. Of particular importance 
were requirements for extensive moni- 
toring of the EFW facility’s combustion 
efficiency, air emissions, and the compo- 
sition of ash residues, to ensure that the 


| facility would operate as predicted. 

The Board also expressed the opinion 
| that the Waste Management Master 
Plans currently under development by 
many municipalities should be subject 
to the Environmental Assessment Act. 
Such a procedure would reduce the 
length of complex hearings that are gen- 
erated when each component of the 
Master Plan is the subject of a separate 
environmental assessment. If the Waste 
Management Master Plans were to be ex- 
amined in the context of the Act, their 
purpose and alternatives could be thor- 
oughly canvassed. Individual compo- 
nents, such as EFW facilities or landfill 
sites, could then be analyzed in the con- 
text of an approved Master Plan. 
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Available from: 


Available from: 


Available from: 


Other Sources of Information 


The Board Secretary 

Environmental Assessment Board 

P.O. Box 2382 

2300 Yonge Street 

Suite 1201 

Toronto, Ontario M4P 1E4 

Tel: (416) 323-4806 

e The Environmental Assessment Board Citizens’ Guide 

e The Environmental Assessment Board Rules of Practice and Procedure ($2.50) 
(The Rules of Practice and Procedure are also available through the 
Ontario Government Bookstore.) 

e Intervenor Funding Rules of Practice and Procedure 


Environmental Assessment Branch 

Ministry of the Environment 

250 Davisville Avenue 

5th Floor 

Toronto, Ontario M4S 1H2 

Tel: (416) 323-4629 

e A Citizens’ Guide to Environmental Assessment 
+ EA Update 


Ontario Government Bookstore 
880 Bay Street 

Toronto, Ontario M7A 1N8 

Tel: in Toronto, 965-6015 

Other communities, 1-800-268-7540 
e Environmental Protection Act 

e Environmental Assessment Act 

+ Consolidated Hearings Act 

e Ontario Water Resources Act 

e Public Inquiries Act 

e Intervenor Funding Project Act, 1988 
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MESSAGE FROM THE CHAIR 
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BT be quality of life 


in this province and the future of its economy depend on conserving our resources and protecting 


our environment. Since 1987 and the release of Our Common Future, 


the report of the World Commission on Environment and Development (the Brundtland Commission), 


people and governments have become much more aware of the inextricable links among 


environmental health, economic health, and the human condition. 


Now, four years later, countries around the world are still struggling to understand and apply the 


concept of environmentally sustainable economic development first articulated in the report. 


~ Last fall, the Ontario Round Table 
on Environment and Economy 
published a "challenge paper” out- 
lining its guiding principles for 
implementing sustainable develop- 
ment. They are: 
¢ anticipating and preventing 
environmental problems; 
requiring thorough environ- 
mental cost-accounting for 
development proposals; 
making informed decisions; 
conserving our environmental 
capital by living off the inter- 
est, not the capital, 
putting quality of development 
before quantity; 


e respecting nature; and 


e respecting the rights of future 
generations: 

The principles underlying the 
evolving application of Ontario's 


Environmental Assessment Act coin- . 


, cide with those of the Round. 


Table. Increasingly, under the 


Act, development programs, 


- plans, and projects.reviewed by 


the Environmental Assessment 
Board (EAB) are subject to scruti- 
ny by members of the public | 
who demand that proponents ad- 
here to the principles of environ- 


mentally sustainable development. 


\ 


Undertakings such as waste man- 
agement master plans, the 
Ministry of Natural Resources! 
Crown land timber management 
plan, Ontario Hydro's 25-year 
electricity demand/supply plan, 
the Ontario Waste Management 
Corporation's hazardous waste 
treatment and disposal facilities 
plan, and a variety of other pro- 
jects and proposals are currently 
undergoing public review through 
the environmental assessment 
process and Board hearings. 
More than a decade of ex- 
perience with the environmental 
assessment process has given 
the Board valuable insight into 
the evolving role of assessment 
in Lors planning and 
protection. | 


. During this time, the assess- 


ment process has become a light- > 


ning rod for growing public 
dissatisfaction with the state of 
the environment. As a result, the: 
role of environmental assessment 
has expanded to accommodate 
public demands for meaningful _ 
involvement in decisions relating 
to environmental protection 

and planning. While the environ- 
mental assessment process 

has successfully stimulated public 


involvement in environmental 


! 


GRACE PATTERSON 
CHAIR 


planning, it has been criticized as 
too costly, time-consuming, and 
complex. 
Both the environmental assess- 
ment process and the legislation 
under which it operates are now 
under review — a watershed in 
their existence. If the Act is to 
be applied more broadly, the 
process must be more efficient. 
More efficient operations 
are possible: for example, amend- 
ments to the Act could strengthen 
and clarify the role of enviromen- 
tal assessment as a public planning 


process; improved public consul- 


‘tation measures would facilitate 


meaningful public involvement at 
all stages of the process; develop- 
ment of generic guidelines and 
principles would provide un- 
ambiguous direction to propo- 
nents, and strategic allocation of 
resources would improve the 
co-ordination of the public plan- 
ning process and of governmental 
review. These and other improve- 
ments are anticipated when the 
three-year review of the envi- 
ronmental assessment process is 


completed shortly. 


The environmental assessment 
hearing process is also changing. 
The EAB recently held public 
Round Tables to discuss new ways 
to facilitate public participation 
while continuing to conduct fair 
and efficient hearings. The re- 
sults of these discussions encour- 
aged us to expand the Board's | 
case management techniques, the 


details of which are now being 


discussed. The overall goal is for 


the Board to exert more control 
over its process. 

With the public demanding 
a role in environmental planning 
and protection, early and on- 
going public involvement in envi- 
ronmental assessment — where 
it is most constructive and cost- 
efficient — will mean investing 
more resources in those earlier 
stages. 

Applying the Environmental 
Assessment Act to waste manage- 
ment planning demonstrates the 
positive influence the environ- 
mental assessment process and 
the Environmental Assessment 
Board hearings can exert on 
environmental planning and pro- 
tection; clearly, progress is be- 
ing made in the difficult task of 
reconciling the disparate interests 
and values held by the public . 
and by proponents. 


When-the Act was passed 15 years 


ago, the concepts of reducing, 
re-using, and recycling were con- 
sidered impractical, uneconomical, 
and unnecessary — the idealistic 
indulgence of a few environmen- 
talists. Today these “Three Rs” 
are becoming entrenched in the 
vocabulary and actions of citizens 
and businesses, and a fourth R is 
being added: reject — reject over- 
packaged and unrecyclable goods. 

Increasingly, as clean air, clean 
water, productive land, and green- 
space are threatened, their value 
becomes clearer in the minds of 
the public. As a result, people 
are less tolerant of activities that 
may further diminish our quality of 
life or degrade our natural 
“environment. 

By facilitating public input into 
the planning and decision-making 
process, the Environmental Assessment | 


Act has ensured that evolving 
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public values are factored into 
waste management strategies. As | 
people contribute to the process 
of environmental absessment, they 
also adopt environmental values 
which stimulate a fundamental 
rethinking of lifestyles and atti- 
tudes and encourage adoption 
of the principles of sustainability. 
-  Intervenor funding makes our 
hearings more accessible and 
affordable to members of the pub- 
lic; ensures that people can more 
effectively express their environ- 
mental concerns; and enables 
intervenors to acquire the 
knowledge and expertise to for- 
mulate innovative solutions to 
environmental problems. Funding 
to accomplish these aims may 
involve significant dollar amounts, 
but these must be measured 
against the value of the under- 
takings being assessed, and the 
importance of minimizing the 
adverse effects such projects may 
have on the environment. 

The principles of sustainable 
development and of ecosystem 
planning are now somewhat amor- 
phous — little more than state- 
ments of good intentions; To be 
effective, they must be integrated 
into land-use planning, resource 
management, and environmental 


protection. Applying them within 


Be fol 


the Environmental Assessment _ 
Program will help address such 
important issues as resource con- 
servation; the cumulative impact 
of actions and decisions; environ- 
mental carrying Capacity; quality 
of life; and effects on native com- 
munities. | 

The Environmental Assessment 
Board is taking steps to ensure 
that its hearing process becomes 


more accessible, affordable, effec- 


tive, and efficient. At the same 


time, we will continue to strive to 
reach decisions that protect the 
environment, promote sustainable 
human activities, and respect the 
interests of current and future 


generations. 
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GRACE PATTERSON has been the 
Chair of the Environmental Assess- 
ment Board since February 1990, 
after having been a Vice-Chair since 
1986 and, prior to that, practising 
environmental law with the Canadian 
Environmental Law Association. 

She was a director of several environ- 
mental organizations and served 

on the Science Advisory Board of 

the International Joint Commission 
and on the Canadian Environmental 
Assessment Research Council. Ms 
Patterson was also a special lecturer 
on environmental law at Queen's 
University Law School. 

BARBARA DOHERTY of Toronto is a 
full-time Vice-Chair appointed to the 
Board in November 1988. A graduate 
of the University of Western Ontario 
in 1977 (B.Sc.) and of Osgoode Hall 
Law School in 1980, Ms Doherty was 
called to the Bar in 1982. She prac- 
tised civil litigation in Toronto and , 
appeared before a wide Va of 
courts and administrative tribunals 


until she was appointed to the Board. 
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BARBARA DOHERTY 


LEN GERTLER 


DR. JIM KINGHAM 


LEN GERTLER is a full-time Vice- 


Chair who, before joining the Board 


_ full-time in September 1990, was a 


professor in the School of Urban 
and Regional Planning, Faculty 
of Environmental Studies, University 


of Waterloo. He is a Fellow of the 


Canadian Institute of Planners and 


serves on the Governing Board, Com: 
monwealth Human Ecology Council. 


He has combined his knowledge of 


‘planning, development, and environ- 


mental management in both an urban 


and regional context and is the author 


of several books on those subjects. 


DR. JIM KINGHAM isa full-time 
Vice-Chair and hasbeen involved in 
environmental work for more than 
20 years, as a water quality research 
scientist and aymanager. He was a 
negotiator for Law of the Sea pro- 
visions dealing with ihe marine 


environment while also chairing the 


Anti-Pollution Working Group of the 


Intergovernmental Maritime Organi- 
zation. Before joining the Board 

in 1987, Dr. Kingham was Director- 
General for the Ontario Region of 
Environment Canada and was the 
Canadian Chairman of the IJC Water 
Quality Board. 


ANNE KOVEN-is a full-time Vice- 
Chair. Appointed to the Board in 
April 1987, Ms Koven holds an M.A. 
degree in public administration from 
Queen's University. From 1981 to 
1986, she was research director of the 
Upper Ottawa Landfill Site Study, 
commissioned by the Ontario Min- 
istry of Health. She has worked in the 
mining industry and with the Ontario 
Advisory Council on Occupational 


Health and Safety. 


ALAN D. LEVY isa full-time Vice- 
Chair and was appointed to the Board 
in May 1990. He holds B.A. and 
LL.B. degrees from the University of 
Toronto. For 18 years he practised 
litigation law, appearing before both 
courts and tribunals» Mr. Levy was 
one of the founders of fhe Canadian 
Environmental Law Association, 

and remained a member of its board 
of directors for 20 years, until his 


appointment. 


ELIE W. MARTEL isa full-time Vice- 
Chair. A teacher and elementary 
school principal in Capreol until 1967 
when he was elected to the Legisla- 
tive Assembly, where he aed as the 
New Democratic Party member for 
Sudbury East until 1987. Mr. Martel 


was his party's House Leader from 
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JIM ROBB 


1978 to 1985 and, as a member of the 


- legislature, worked extensively on en- 


vironmental issues. The author of two 
major reports on health and safety 
in the workplace, Mr. Martel was ap- 


pointed to the Board in March 1988. 


MARY G. MUNRO is full-time Execu- 
tive Vice-Chair of the Board from 
Burlington. A Registered Nurse 

by profession, she has been active 

in community and environmental . 
affairs for many years, having Reed 
on various boards and commissions. 
Mrs. Munro is a former City Alder- 
man, Regional Councillor, and 
Mayor of the City of Burlington. 
She was appointed to the Board on 


1 September 1981. 


JIM ROBB isa full-time Vice Ghar 
from Scarborough. He holds B.Sc. 
and Forestry degrees and a Commer- 
cial Pilot Licence. Prior to joining the 
Board in September 1990, Mr. Robb 
owned and operated an urban tree 
care business. As the past chairman 
of Save the Rouge Valley System, he 
worked on watershed conservation 
issues. Mr. Robb has written for 
various publications and his photo- 
graphic credits include the cover of 
the second interim report of the 
Royal Commission on the Future of 


the Toronto Waterfront, Watershed. 


ELE HON. MR. JUSTICE EDWARD 
SAUNDERS was appointed to the 
Board in May 1990 to chair the 

Hydro Demand/Supply Plan hearing. © 
For the past 13 years he has been 

a member of the Ontario Court of 
METRE (formerly the Supreme Court 
of Ontario). Prior to that, he prac- 
tised law in Toronto. He is a graduate 


of the University of Toronto and 


Osgoode Hall. 


DR. GEORGE CONNELL isa part-time 
Vice-Chair from Toronto, appointed to 
the Board in January 1990. He is a \ 
former president of the University of 
Western Ontario and the University 
of Toronto, an Officer of the Order 

of Canada, and a Fellow of the Royal 
Society of Canada. He is a member of 
several professional societies includ- 
ing the Canadian Biochemical Society 
(President, 1973-74), the American 
Society of Biological Chemists, and 
the Canadian Society for Immunolo- 
gy. Dr. Connell chairs the National 


Round Table on the Environment and 


‘ the Economy. 


DR. KATE DAVIES is a part-time 
member from Ottawa, appointed to 
the Board in July 1990. She holds a 
doctorate in biochemistry from 
Oxford University and, prior to her 
appointment, was manager of the 
City of Toronto's Environmental 


Protection Office. She has ssobad 


appointments to the International 
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Joint Commission's Science Advisory 
Board and the Canadian Environmen- 
tal Assessment Research Council. 

Dr. Davies is currently the president 


of Ecosystems Consulting Inc. 


JOHN DUNCANSON, a part-time _ 
member, lives in Orangeville. 

He obtained a B.A. from the Univer- 
sity of Toronto in 1947 and a Busi- 
ness Certificate in 1968. He held 
various management appointments 
with Bell Canada from 1947 to 1969, 
and was the Director of the Depart- 
ment of Alumni Affairs at the Uni- 
versity of Toronto from 1969 until 
1974. In 1975, he became a Hearing 
Officer under the Niagara Escarpment 
Planning and Development Act and 

was cross-appointed to the Board on 


1 January 1991. 


DR. PAUL F.J. EAGLES is a part-time 
member from Cambridge, appointed 
to the Board in December 1987./ 
Dr. Eagles holds a B.Sc. in biology 


from the University of Waterloo, 


an M.Sc. in zoology and resource 
development from the University of 
Guelph, and a Ph.D. in urban and 
regional planning from the University 
of Waterloo. At present, he is a facul- 
ty member of the Department of 
Recreation and Leisure Studies at the 
University of Waterloo. Dr. Eagles 
has written extensively on applied \ 
ecology, resource management, and 


outdoor recreation. 
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: ESTHER JACKO, appointed in April 
1989, is a part-time member of the 
Board from Birch Island, where she is 
the Lands Manager for the Whitefish 
River First Nation Council. Ms Jacko 
served as the native spokesperson 

for the Algoma-Manitoulin Nuclear 
Awareness Group and is also a mem- 
ber of the North Channel Preserva- 
tion Society, which is attempting to 
preserve the historical and creer 
mental integrity of Nehahupkung, 
also known as Casson's Peak, in Baie 
Fine. She is currently a member of the 
Canadian Environmental Assessment 


Research Council. 


JOHN MCCLELLAN is a part-time 
member from Brantford. A geogra- 
pher, he has been involved in land- 
use matters for 30 years. From 1974 
to 1988 he was executive director 

of the Prince Edward Island Land Use 
Commission. Since 1989 he has been 
a Hearing Officer under the Niagara 
Escarpment Planning and Development Act. 
He was cross-appointed to the Board 


as of 1 January 1991. 


RICHARD PHARAND, a part-time 
member, is a bilingual lawyer, the 
senior partner of the Sudbury firm of 


Pharand Kuyek. Mr. Pharand is a 
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member of the Advocates’ Society and 
Legal-Aid Area Director for the Dis- 
tricts of Sudbury and Manitoulin. He 
was appointed to the Environmental 


Assessment. Board on 14 April 1986. 
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ALAN- WILLIAM ROY:is a part-time 
member. A science graduate from 

Sir George Williams University and 
Queen's University, Mr. Roy has 
lengthy scientific experience in fish- 
eries protection. À resident of 
Brighton, he is currently environmen- 
tal director for the Union of Ontario : 
Indians and was appointed to the 


Board in April 1987. 


ELAINE B. TRACEY is a part-time 
member who was appointed to the 
Board in October 1987. She was 
involved in community environmental 
activities in Eganville and headed 

a committee to clean up the local 
riverfront. She is a wolumteey director 
of the Valley Savings Credit Union 
(Renfrew County), past president of 
the Eganville and District Business 


Association, and recipient of the 


. Business Person of the Year Award. 


Mrs. Tracey works part-time in 
a family owned and operated news- 


paper business. 
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This matrix presents the four basic features of each Act under which the Board may conduct hearings. 


ASGSIMEA NID T'S 
PURPOSE 


INNMPTANTINVRE 
FOR HEARING 


HEARING 
SIÉTBNEGNS 


FBOAR x APPEALS, 


AUTHORITY AND OTHER 


Environmental 
Assessment 


"protection, conservation, 
wise management” 


e Minister of the 
Environment, respond- 
ing to proponent, or 
interested person; or 
where the Minister 
considers it advisable 
(Sections 12 & 13) 


e “Undertaking” — pro- 
posal, plan or program 
Public sector, unless ex- 
empted by the Minister 
Private sector, if desig- 
nated, by the Minister 


e Accept or Amend EAs e Within 28 days, to the 
Approve, approve with Minister; and subject 


. “terms and conditions”, to a Cabinet decision 


or reject (Sections 23 & 14) 
e Décisions final, unless +]Judicial review 
altered by Cabinet (common law) 
e May award costs 
+ Board determines its 


Environmental 
Protection 


“the protection and 
conservation of the 
natural environment” 


e Director of Approvals — 
MOE, either manda- 
tory, or discretionary 

(Sections 30, 32, 35) 

e Individual request for 

contaminant damage to 
vegetation or live stock 
(Section 134) 


e Mandatory, for waste 
disposal site equivalent 
in’size, for 1,500 persons 

e Discretionary, for 
other sites or waste 
management systems, 

& affecting by-laws 
e Contamination (S.134) 


Ontario Water 
Resources 


enabling Minister of 
Environment to develop 
and regulate water & 


| sewage services 


e Director of Approvals — 
MOE, mandatory, or 
discretionary 
(Sections 25(1), 26(1), 
43(4)) 


e Mandatory, for sewage 
works in or into a muni- 
cipality not itself the 
applicant, & applica- 
tions re: areas of, public 
water & sewage service 

e Discretionary, for sew- 
age works within appli- 
cant's own municipality 


Own ‘practice & pro- ; 
cedure (Section 18(12)) 

¢ Board's decision imple- «Party may appeal 
mented by the Director  — on a quéstion of law, 
unless appealed ~ to Divisional Court 
(Section 33(4), 33a) Son other issues, 

e May award costs to Cabinet (within 

e Assess injury/damage 30 days) 
& negotiate claim = e Cabinet may confirm, 
settlement : alter or revoke - 

e Board gives public Same appeal rights as 


notice, if no objections, the EPA, above 
hearing not required 
e Decision implemented 
by Director unless 
appealed, 
(Sections 6(4), and 6a) 
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Consolidated 
Hearings 


for undertakings requiring 
more than one hearing 


‘ 


e Proponent through 
notice to Hearings 
Registrar on own 
initiative 
(Sections 3 & 4) 


e Undertakings, under 12 
Acts in the Schedule of 
CHA, included Acts 
above, and Planning Act 
and Niagara Escarpment 
Planning & Development Act 


¢Joint Board's decision in elf a decision is not 
effect, unless appealed appealed within 28 days 


to Cabinet of the date of issue, it 
¢ Board determines its becomes final 
own practice & - Otherwise, Cabinet 
procedure (S.7) may “confirm, vary 
e May award costs or rescind” 


(Section 13) 
e Judicial Review Procedure 


Act (S.15(2)) 


Intervenor 
Funding Projects 

/ 
“a pilot project” for 
intervenor funding for 
boards’ proceedings 


e Parties with intervenor 
status, for hearings 
before EAB, Ont. 
Energy Board, or a 
Joint Board, by 
application‘to board 
(Section 3) 


e Submissions for funding 
on issues affecting (i) a 
significant segment of 
public, and (ii) the 
public interest, not just 
private interests 


e Determine the funding + Appeal on “a matter of 


“proponent law”, to the High Court 
e Refuse or grant awards (Section 13) 
e Supervise & enforce e Judicial review 


“conditions of an award” (common law) 


Public Inquiries _ 


‘ to provide a forum 


for public issues, not 
coveréd by other Acts 


By Order-in-Council 


e Issues affecting the 
good government 
of Ontario, e.g. 
environmental for EAB 


e Summon witnesses and Not-relevant, fora 
documentary evidence, reporting function 
appoint investigators, 
etc. 

¢ Board issues report 


A REVIEW OF THE ENVIRONMENTAL ASSESSMENT. PROCESS: 
PREPARING FOR THE FUTURE | | 
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Given the increased public awareness of environ: 
mental issues, and the growing determination to 
affect environment-related decisions, it is hardly 
surprising that the assessment process has bècome 
increasingly important and now must, itself, be 
assessed. 

The Ministry of the Environment has done so 
through its formation of the Environmental Assess- 
‘ment Task Force, established in 1989. The Task 
Force paper, Toward Improving the Environmental Assess- 
ment Program in Ontario, was referred by the Minister 
of the Environment to the Environmental Assess- 
ment Advisory Committee (EAAC); that body has 
been given the task of conducting public consul- 
tations on the issue. The Committee's recommenda- 
tions will be considered as part of revisions to the 
Environmental Assessment Act, which are expected be- 
fore the end of 1991. 

The Board participated in the consultation pro- 
cess by producing The Hearing Process: Discussion Papers 
on Procedural and Legislative Change, 1990, a document 
it distributed widely among interested public, legal, 
and expert groups. Based on their responses, it pre- 
pared and presented a report, Recommendations on the 
EA Task Force Report, to the EAAC. It-addresses such 


questions as: what programs and plans should be 


subject to environmental assessment? on the basis 


‘of what criteria? how should Board hearings be 


changed to deal with increasingly complex prox, 
grams and plans? 

The Board's experience, after more than a decade : 
of hearings, shows that the more complex the 
assessment, the greater the need for an investigative 
approach that will satisfy both the public interest 


and the Board's need for information. At the same 


‘ time, however, the greater use of legal advisors to 


represent various interests at hearings has made the 
process more adversarial. The Board is responding 
to these changes by refining its existing case man- 
agement system, which treats each case on its own 
merits, rather than according to any predetermined 
style. | k 

The Board has already agreed to conduct an 
informal hearing, as suggested by the Task Force, 
to involve all interested parties in formulating 
guidelines for the Ministry to provide direction 
for proponents, intervenors, and the Board itself. 
These will cover such issues as the use of scientific 
data and the differences in assessing a plan, as. 


distinct from assessing a project. The Board hopes 


that the review process will also clarify the role 


environmental assessment should play in govern- 


ment policy. 


MAJOR HEARINGS 
De 


One of the most significant shifts in attitude over 
the past decade has been the recognition by suc- 
cessive Ontario governments that major new policy 
or program proposals must be submitted to envi- 
ronmental assessment. This change is generally 
welcomed by the public, but it raises a number of 
questions about the length and cost of hearings, 
which have to be addressed. 

Consider three important hearings now before 
the Board, which arise from provincial program 
objectives, and in which the Province of Ontario 
or à Crown corporation is the proponent: Timber 
. Management; the Ontario Waste Management 
Corporation; and the Ontario Hydro Demand/ 
Supply Plan. 

In the past there was concern that a "David" (the 
intervenor) was being pitted against a “Goliath” (the 
proponent). Now, however, proponents are worried 
that funding awards will make the process too cost- 
ly and lengthy,-and will affect their chances of suc- 
ceeding. The Board's heavy hearing load is growing, 

ict just because there are initial panels to hear ap- 

plications for intervenor funding,-but because sup- 
plementary funding applications must be dealt with 
by the hearing panel during the main hearing. 
Moreover, the administration of funding awards is 
itself complex and time-consuming. 

Effective use of information is critical to the 
outcome of major hearings, because of the complex- 
ity of issues and the large number of parties in- 


volved. The Board's way of responding to this need 


is perhaps best illustrated by the Ontario Hydro 


_Demand/Supply Plan hearing. The initiatives ad- 


dress two related aspects of dealing with infor- 
mation: identifying and focusing on major issues, 
and ensuring that the public has access to hearing 
information. | 

In these large (and, of necessity, long) hearings, 
steps are being taken to anticipate problems and we 
are trying to shorten the hearings without compro- 
mising the standards by which we operate’ Every- 
one involved knows that improvements are possible: 
the Board could take tougher stands on limits to 
oral examination and on deadlines for filing docu- 
ments; proponents could upgrade their presenta- 
tions; public agencies could co-operate with each 
other to prevent process problems; and members 
of the public could better recognize the strengths 
and limitations of the environmental assessment 


process. 


TIMBER MANAGEMENT HEARING 


In the past year, two major intervenors completed 
their cases in the Board's hearings of the Ministry of 
Natural Resources’ Class Environmental Assessment 
of Timber Management on Crown lands in Ontario. 
The Ontario Forest Industry Association/Ontario 
Lumber Manufacturers Association, supporting 

the Ministry's application, presented evidence from 
50 witnesses over 44 hearing days. Forests For 


Tomorrow, a coalition of the Botany Conservation ~ 
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Group of the University of Toronto; the Federation 
of Ontario Naturalists; the Sierra Club of Ontario; 


the Temiskaming Environmental Action Committee; 


and the Wildlands League, all opposed to the appli- 
cation, completed their'case, involving 20 witnesses 
and 62 hearing days. 

The panel also heard submissions from the 
: Northwestern Ontario Assoc cted Chambers of 
Commerce, the townships of Ear Falls and Golden 
and Red Lake, and the Northwestern Ontario Mu- 
nicipal Association, as well as the Canadian Associ- 
ation of Professional Heritage Consultants and the 
Ontario Professional Foresters Association. 

Extensive public consultation with people living 
and working in Northern Ontario influenced the 
hearing. Public meetings were held in Sault Ste. 
Marie, Espanola, Timmins, Hearst, and Geraldton 
‘in August and September 1990. The Environmental 
Assessment Board arranged simultaneous French 
‘translation under the French Language Services Act, 
an initiative that was well received in these commu- 
nities. 

The hearing panel is conducting informal meet- 
ings to hear from a broad range of interests, in- 
cluding: aboriginal communities, loggers, tourist 
operators, anglers, hunters; trappers, tree growers : 
and planters, representatives of municipalities, - 
mining prospectors, cottagers, unionized workers 
and managers, naturalists, truckers, small-business 
people, and scientists. ' 

The panel expects that the remainder of the 
Timber Management hearing will conclude in 
December 1992. | 


ONTARIO WASTE MANAGEMENT. 
CORPORATION HEARING 


The Ontario Waste Management Corporation 
(OWMC) has applied for permission to construct 
and operate a large, multi-faceted hazardous waste 
treatment and disposal facility in Smithville, in the 
Township of West Lincoln (Regional Municipality 
of Niagara). The facility would receive wastes from 
across the province. The application is also for 
approval of a planning process for hazardous waste 
collection and for transfer stations throughout the 
province, should such stations be necessary. 

The matter is being. heard by a Joint Board under 
the Consolidated Hearings Act, 1981, with one member 
from the Ontario Municipal Board (OMB) and two 
from the Environmental Assessment Board. 

The hearing ie been structured in phases so 
that the Board can consider all the evidence con- 
cerning relatively discrete topics at one time. These 
topics include the need for the facility, alternative 
methods of providing service to deal with hazardous 
wastes, site selection, engineering design, and the 
impact of the proposed facility on the local area. 

The Board has now heard evidence concern- 
ing the need for and alternatives to the proposed 
facility. | 

At the end of this first phase, certain of the par- 
ties brought a motion asking the Board to dismiss 
the application on the grounds that the proponent 
had not complied with the requirements of the Envi- 
ronmental Assessment Act. After hearing submissions, 
the Board Pane that the evidence did not support 
dismissal of the application. 

At the same time, the Ministry of the Environ- » 
ment brought a motion asking the Board to find that 
there was a need for additional off-site final treat- 
ment and disposal capacity for hazardous wastes in 
Ontario. The Board found that, on the evidence, a 
need had been established. 
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ONTARIO HYDRO 
DEMAND/SUPPLY PLAN HEARING 


‘In 1989, Ontario Hydro published a series of 
reports under the title Providing the Balance of Power: 
Ontario Hydro's Plan to Serve Customers’ Electricity Needs. 
The reports contain the utility's long-range plans 
for providing electrical energy to the people of 
Ontario..On 6 November 1989, the Minister of 
Energy announced that the plan, known as the 
Demand/Supply Plan, would be subject to a review 
and a public hearing under the Environmental 
Assessment Act. The panel appointed to conduct the 
hearing comprises Mr. Justice Edward Saunders, of 
the Ontario Court of Justice; Grace Patterson, 
Chair of the Environmental Assessment Board; 

and Dr. George Connell, former president of the — 
- University of Toronto. + 

More than 200 individuals and groups are taking 
part in the hearing. Once party status had been 
granted, a funding panel, conducted by Board 
member Mary Munro, reviewed applications from 
36 intervenors for more than $60 million and 
awarded funding totalling more than $21 million. 
Funds are being used to hire lawyers and case man- 
agers, retain experts to review Hydro's evidence, 
provide evidence on behalf of parties, and cover 
eligible disbursements. i ; 

Because of the large numbers 4 parties involved, 
the significant interest shown by the public in the 
hearing, and the technical nature of a great deal of 
the evidence, Hire have been developed to 
communicate and provide information in this po- 
‘tentially unwieldy case. In fact, special rules have 
been adopted for exchanging the massive amount of 
information involved. à 

$ Meetings among the parties were held to discuss 
how to deal with information and how to provide 
transcript:search and public-file access at the 
hearing and in regional centres throughout the pro- 


vince. The panel also drafted rules .for procedures 


before issuing them as supplementaries to the ex- 
isting rules in the Board's Rules of Practice and 
Procedure. 

In the process se has beh adopted, questions 
for later witness panels will be due at progressively 
later dates; but the enormity of the task may be 
judged by the fact that more than 5,000 interroga- 
tory questions were posed even before the panel 
began to hear evidence. 

A great deal of the proponent's documentation 
has already been filed and, in reviewing it, the 
panel asked that Hydro present only an overview of 
the evidence of each witness panel, and an estimate 
of the number of hours — usually fewer than ten — 
it anticipates will be needed by each one. 

The scope of the evidence to be called and the 
cross-examination to be undertaken will be decided 
when Statements of Concern and Statements of 
Proposed Issues are exchanged among those parties 
interested in a particular witness panel. The result 
should be short meetings to approve the agreements 
that have been negotiated. — 

The order of cross-examination is also decided, 
to the extent possible, by prior agreement among 
the parties. Regular communications from panel 
staff will provide the parties and participants with 
information on the current status of the hearing and 
related matters. 

Communications include a weekly mailing to 
participants and, in addition, there will be a daily 
message on the toll-free line to provide information 
to the public. 

Over the next oe months, Ontario Hydro 
will present its evidence through its panels of 
expert witnesses. Once the cross-examination of | 
those panels is complete, other parties will have the 
opportunity to present their own cases and will, 
turn, be subject to cross-examination by ae and 
other parties. 


The issues are complex and the results of the 


_ process will be important in deciding Ontario's eco- 


nemic and energy future. 


THE IMPORTANCE OF BEING PREPARED 


IS 7 


‘ The following two cases, the Enterac Subdivision 
proposal and the Avondale North Clay Borrow Pit 
application, were decided in the past year. They 
highlight the importance of proponents being well 
prepared before a hearing begins. The hearing 
boards found that, in these cases, the proponents’ 
cases were not sufficiently prepared. As a result, 
they dismissed the application in one case and de- 
ferred the application in the other, with certain 


conditions, to another Joint Board. 


EN TER ACD ETS LONG 


A private developer proposed to build a 73-unit 
subdivision adjacent to the village of Belfountain in 
the Town of Caledon. Because the development 
would be in an area covered by the Niagara Escarp- 
ment Plan, the proponent applied to the Niagara 
Escarpment Commission for necessary development 
permits. The Commission refused the applications 
and the matter came before the Board when the 
developer appealed the Commission's decision. 
Because a zoning by-law appeal was also mounted, 
the matter was heard by a Joint Board of OMB and 
“EAB members, as established under the Consolidated 
Hearings Act, 1981 (CHA). 

At the conclusion of the proponent's case, a 
motion was brought to refuse the application even 
before hearing opponents’ evidence because the _ 
proposal seemed to be shifting its character almost 
daily. The Board granted the motion and upheld the 
Niagara Escarpment Commission's refusal of devel- 
opment permits. It noted that 


eight ... permutations were eventually pre- 
sented to the Board [in eighteen days of 
evidence, and included] a revised subdivision 
concept ... which the Board was invited to 
accept ... as the proponent's ... application. 


[The Board was convinced that there was suf- 
ficient evidence to dismiss the application] 
on the grounds of prematurity, significant 
inconsistency in major areas of evidence, and 
incomplete material. ” 


= 


The Board was persuaded that natural areas along 
the Escarpment should be protected from the kind 
of development being proposed. One of the inter- 
esting aspects of this case, which may reflect a posi- 
tive change in developers’ attitudes, was that the 
proponent recognized the need to attempt to pro- 


vide for environmentally sustainable development. 


ANONDATLEAN‘O RALHSCUAY] BORROW GP. EE 
PROPOSAL 


An application was made by the Municipality of 
Metropolitan Toronto, pursuant to the CHA, seek- 


ing necessary approvals to allow it to open a clay 


pit — known as the Avondale North Clay Borrow Pit 


— in the Town of Vaughan. The pit was to be used. 
as a source of liner and cover material for Metro's 
Keele Valley Landfill (KVL) site. In May 1990, 
after 40 days of hearing evidence, the Joint Board 
deferred the matter to another Joint Board, in 
accordance with the provisions of sections 5(3)(a) 
and 5(4)(a) of the CHA. 

Evidence was heard in discrete phases: the pro- 
ponent would introduce its testimony ona specific 


topic, followed by the evidence of the other parties 


_on that topic.:The topic of first-phase evidence was 


described as: "(1) Identification of Proponent's 
Objectives and (2) Soils”. In effect, it dealt with the 
history of the KVL; the conditions attached to 

the Certificates of Approval for the KVL; and the 
quality and quantity of clay required to fulfil those 


conditions. 
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At the end of the first phase, two of the parties 
opposed presented motions asking the Joint Board 
to dismiss the applications because the proponent 
had not proven the need for clay from the Avondale 
North Clay Borrow Pit. Metro filed a counter- 
motion challenging the Joint Board's jurisdiction to 
dismiss the applications, on the grounds that the 
Joint Board had heard only the evidence presented 
- one phase of the hearing. 

’ The Joint Board ruled that the motions for dis- 
missal were appropriately before it and that it had 
the jurisdiction to deal with them. In response to 

_the motions to dismiss the applications, the Joint 
‘Board found that the need for the undertaking was 
not proved in relation to soils, a topic identified as 
being dealt with in Phase I. It did, however, find 
that evidence regarding economic and environmen- 
tal effects, to be heard in subsequent phases, might 
have a bearing on whether the proposed clay pit 
should be approved. Therefore, the Avondale North 
Clay Borrow Pit could not be ruled out as a source 
of clay at that time. 

Although it did not dismiss the applications, on 

. the ground that need for clay from the Avondale 
North pit had not been proven, the Board did find 
that the proponent had not prepared its case on the 
entire cover issue — one of the justifications for the 
need for the clay. In addition, the Board commented 
on the substantial changes that had been made to 
the applications since notice was given to the Hear- 
ings Registrar in January 1989. 

In addition, the Joint Board referred tothe une 
certainties of the future of the KVL itself, which 
both Metro and the Region of York had proposed to 
expand’ The York proposal had been endorsed by 
the Solid Waste Interim Steering Committee, com- 
prising representatives of the five regional munici- 

-palities of the Greater Toronto Area and one from 
the Ministry of the Environment (MOE). 

The Joint Board considered the merits of ad- : 
journing the hearing to a fixed date to allow the 


proponent to complete its applications regarding 


the need for covef clay and the proposal for KVE + 
expansion — issues that apparently could not be re- 
solved for several months. In addition, the Joint 
Board commented that if the KVL expansion pro- 
ceeded to a hearing, the Board might not be able to 
deal with the applications without starting from 
scratch with a new proponent, York Region, or with 
York Region as a co-proponent with Metro. 

In considering an adjournment, the Joint Board 
found that a great deal of time in the 40 days of 
hearing evidence had been spent trying to verify 
MOE approvals of various design factors and on-ex- 
tensive cross-examination on evidence thatwas in- 
troduced for the first time in oral evidence-in-chief. 
If the proponent had made appropriate documenta- _ 


tion available before the beginning of the hearing, 


‘the time needed would have been considerably 


pt 
F 


shorter. 

Therefore, the Joint Board concluded that 
knowledge about the applications, accumulated over 
those 40 days, could be quickly assimilated by an- 
other Joint Bosrdifthe case Were properly prepared 
and filed in advance. 

Its final conclusions were that the most equitable 
disposition of the applications would be to defer 
them to another Joint Board. In making that deci- 
sion, the Joint Board attached two conditions: 
1. the application could be renewed only when the 
proponent is in a position to file its application 
with complete supporting documentation, and 
the application could be renewed only when the 
application by the Regional Municipality of 
York for an expansion of the Keele Valley Land- 
fill site has been submitted to the Ministry of the 
Environment or, alternatively, when York's pro- 
posal for an expansion to the Keele Valley Land- 
fill site has been abandoned. 
The Joint Board issued a costs awards decision in 
this matter on 10 September 1990. 

The proponent; the Municipality of Metropoli- 


“tan Toronto, has applied for a judicial review of the 


Joint Board's decision. 


ENVIRONMENTAL ASSESSMENT ACT AND 
LANDFILL SITE SEARCHES 


MEAFORD DER e public participation in an environmental : 


assessment: 

The Town of Meaford and the Township of St. Vin- Se 
- The Board commented on the desirability of 
cent brought an application to a Joint Board under ANR SLR ne Her « 

= public participation, but did not find it necessary | 
the Consolidated Hearings Act, 1981 for approval of a ; EE ie ar | 
: to decide whether such participation is an 
new municipal landfill. Following a lengthy hearing, ARE , - 
ee implied requirement of the Act. 
the Board delivered its decision in December 1990, 


¢ purpose of the undertaking: 


rejecting the proponents’ environmental assessment | 
À 3 . Ê The Board held that the purpose, as described, 
because the site selection process was badly flawed. : 
“iM es did not unduly restrict the range of alternatives 
In its decision, the Board discussed a number of 
ae GK and was therefore acceptable. : 
environmental assessment issues, including: è 


e site selection process: 


+ the need for a planning process under subsection | oe 
The Board described the problems with the pro- 

5(3) of the Environmental Assessment Act: An, ee cial ee 
onents site selection process, especia wit 
The Board held that a planning process is re- : : bli ee " d a zs tS 
“respect to establishing and a ing criteria in 

quired, that it should have taken place prior to P eis Re : 

‘ identifying and evaluating alternative sites. 
the selection of the preferred alternative and 


It held that the Act requires a proper site selec- 
that, at the least, criteria should have been es- : aed | 


tion process, and that such a process helps 
_tablished for identifying and evaluating alterna- ; ki : 


; <r eA. ensure fairness and minimizes damage to the 
tives, and for assessing the relative importance of 


Se oh | environment from the project. 
the criteria, in order to establish an evaluation Lu 


The Board also commented on how uncertainties 
framework. ? 


in technical evidence should be dealt with. 


The decision is currently being appealed to 
Cabinet. 4 


PUBLIC PARTICIPATION 
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The Board is convinced that public participation is” 
important to its operations and that those affected 
by its decisions should have the opportunity to par- 
ticipate in the process by which those decisions are 
made. As well, members of the public have informa- 
tion and perspectives that could assist the Board in 
making decisions. 

Members of the public participate in hearings in 
different ways: as individuals or in groups, with or 
without legal representation; by making a straight- 
forward submission to the Board or as a party 
to the hearing (in which case they have the right to 
request intervenor funding, to call and examine 
witnesses, and.:to make submissions to the Board). 

The Board's hearings usually include evening ses- 
sions, for those who cannot attend during the day, 
and the Board makes every effort to ensure that 
members of the public are treated courteously in a 
non-intimidating atmosphere. 


y 


The Board has prepared a memorandum, Public Par- 
Ho ation in the Hearing, to help people who wish to be 
involved in hearings, in whatever role. At the same 
time, the Board expects members of the public to 
take advantage of the opportuñities for public par- 
ticipation offered by the proponent, if people have 
concerns about aspects of the proponent's proposal, 
they should bring them to the proponent's attention 
promptly, rather than waiting for thehearine to 
raise concerns for the first time. 

The Board expects that the proponent will pro- 
vide opportunities for public participation and that, 
in its documentation and at the hearing, the propo- 
nent will tell the Board what it has done and how it 


has dealt with the concerns expressed by members 


of the public. 


INTERVENOR FUNDING, SUPPLEMENTARY FUNDING, 
AND COSTS AWARDS 
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INTERVENOR FUNDING UPDATE 


Intervenor funding is administered by the Board in 
accordance with-the Intervenor Funding Project Act, 1988 
(IFPA), which was proclaimed on 1 April 1989. 
The IFPA established a three-year pilot project to 
provide advance funding to eligible intervenors 
participating in hearings before the Environmental 
Assessment Board (EAB), Joint Boards (pursuant 
to the Consolidated Hearings Act, 1981) or the Ontario 
Energy Board. The IFPA expires on 1 April 1992. 
Prior to the introduction of the IFPA, the Board 
administered intervenor funding programs estab- 
lished by Orders in Council on a case-by-case basis 
for EAB and Joint Board hearings. Some of these 
hearings are ongoing and the Board continues to 
administer funds related to them. Claims for funds 
pursuant to awards made under Orders in Council 
and the IFPA are now processed by the Financial 
and Capital Management Branch, Ministry of the 
Environment. 
Since the IFPA was proclaimed, the Board has 
conducted intervenor funding programs under its 
requirements. The most intensive application of 
‘this new legislation was the intervenor funding pro- 
gram for the Ontario Hydro Demand/Supply Plan 
hearings before the EAB. | | 
The funding panel for the Hydro hearings was 
appointed in April 1990. In anticipation of the mag- 
nitude and complexity of the issues that would arise 
in the hearings and the number of potential appli- 
cants for funding, it was decided that the program 


should be divided into two stages. 


The purpose of Stage 1 was to: 

e establish the eligibility of intervenors in accor- 
dance with the IFPA; 

e provide preliminary funding to eligible parties 

to help them identify the issues they wished to 

address; 

e assist eligible parties to negotiate among them- 
selves to eliminate duplication; 

e develop plans for their intervention; and 

e assist eligible parties to attend preliminary 
hearings. 

The purpose of Stage 2 was to provide financial as- 

sistance for preparing and participating in the hear- 

ing, according to the plan developed at the first 

stage. 

There were 59 applicants for funding at Stage 1. 
After a hearing in early June 1990, the funding pan- 
el's decision identified 27 of these as-being eligible 
for funding for the purposes of Stage 1. 

In July, notice was given to the 27 successful 
applicants that the Stage 2 hearing would begin ~ 
on 4 September 1990. It was also sent to intervenors 
who had been granted status by the Board subse- 
quent to the Stage 1 decision. | ; 

This notice described the purposes-of the second 
stage of hearings: 


first, to determine whether additional fund- 
ing should be provided to intervenors who 

had been found eligible at the first stage | 

and, if so, to which applicants and in what 

amounts, based on plans and cost estimates 
developed in Stage 1; and 


to determine whether funding should be pro- 
vided to.intervenors given status after the 
Stage 1 decision, and if so, to which appli- 
cants and in what amounts. 
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Hearings on those matters began in early Septem- 
ber. In spite of their best efforts, it became clear 
‘that intervenors were not always prepared to allow 
the experts hired by other parties to examine issues 
about which they were concerned. Therefore, dur- 
ing the hearing parties were told that the funding 
panel's counsel would-be instructed to set.up meet- ° 
ings with certain groupings of intervenors. The. 
purpose was to establish an informal setting where 
_counsel could encourage frank discussions and 
negotiations among parties of similar interests 
fas those interested in health effects; aboriginal 
groups worried about potential effects on tradition- 
al lifestyles and land and treaty rights and claims; 
public interest groups; etc.). : 

Over about five weeks, the parties succeeded in 
forming new Coalitions on certain issues and making 
substantial reductions in their funding requests. 

In addition, they seemed to develop a better under- 
standing of each other's roles at the hearing and, in 
many cases, created the foundation for working 
together and exchanging information. It is hoped 
that these working relationships will assist the par- 
ties and the Board during the main proceedings. 

After a final round of submissions by the appli- 
cants and the proponent, the revised applications 
_ were re-evaluated by the funding panel and a deci- 
D wadxeleased on-14 December 1990, which 
allotted funding to 29 intervenors. 

The intervenor funding process was complex. 
The intervenors were challenged to provide all the 
information required of them within a relatively 
short time. The panel also had to interpret and 
apply the eligibility requirements set out in the Act 
to parties representing a broad range of perspectives 
and interests in the multitude of issues surrounding 


Hydro's 25-year plan. 


} 


As a result of its experience with intervenor funding 

programs, the Board has recommended that the 

government amend the IFPA to: | 

¢ allow the Chair of the EAB to appoint more than 
one person to a panel deciding on funding for 
EAB hearings; 

¢ allow the hearing panel to make preliminary 
decisions — before the intervenor funding 
program begins — on the hearing format and 
the issues to be addressed at the hearing; 

e give the funding panel discretion to define eligi- 
ble disbursements; and | 

# permit the Hearing Board to make rulings on 
jurisdiction, relevance, and procedural issues 
that arise during the funding process and are 
referred to it by the funding panel or by motions 


-from the proponent or intervenors. 


ONTARIO HYDRO DEMAND/SUPPLY 
PLAN SUPPLEMENTARY FUNDING 
DIRECTIONS 


{ 


ar | 


Prior to the presentation of evidence, the Hearing 


‘Board dealt with a number of issues related to sup- 


plementary funding, some of which were referred 

by the Funding Panel. In addressing them, the 

Board established a number of principles that will 

have general application in the future: 

e The Board is not a granting agency for original © 
research. 

¢ The provision for supplementary funding in the 
Intervenor Funding Project Act, 1988 [Section 12 (1)] 
does not provide for appeals against an original 
funding award decision. 

e Normally, if a party is to receive supplementary 
funding, two criteria should be met: the party 
should be able to show a change in circum- 
stances that renders the original funding inade- 
quate, and, in general, the original funding 
award should have been exhausted before the 


supplementary application was made. 
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In order te further clarify conditions for supplemen- 
tary funding, the Hearing Board has established a 
set of questions for any party seeking such funding. 
For example, has the applicant sought funding for 
the same items in the past or been refused either 
funding or a re-allocation of funding by the original 


Funding Panel? 


COSTS AWARDS AND TRENDS 


Costs awards made by the Environmental Assess- 
ment Board are important to parties who do not 
receivé intervenor funding, or who require more 
financial assistance than was provided in | the fund- 


ing award they received. 


Several decisions made during the past year may 


be a useful guide to members of the public who 
want to understand how the Board approaches costs 
_ awards. Some of those decisions follow, in the 
order in which they were released. 
In the Enterac (Belfountain) case (CH-90-03), 
a Joint Board, on motion from opposing parties, dis- 
‘missed, before the end of the hearing, applications 
for development permits and approval of a draft 
subdivision plan. The Board heard evidence from 
witnesses for the proponent for 18 days but dis- 
missed the applications as premature and because 
there was insufficient evidence to justify continuing 
the hearing. No evidence was called by the oppos- 
ing parties. . 
In à costs decision dated 28 August 1990, the 
Board considered the problem of assessing the 
contribution made by a party whose case was not 
_required to proceed, but who had already made 
considerable preparation and incurred significant 


consultants’ fees. It refused a request‘to adopt “the 


legalistic winner/loser approach to costs” and chose, 


instead, to consider ten factors, listed below, 
derived from previous Joint Board decisions it con- 
sidered relevant to this case: , 
1. the characteristics of the proponent; 


2. whether there was a clear, ascertainable interèst 
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to be represented and a specific purpose for the 
assistance; | 

3. whether a party assisted and substantially con- 
tributed to the hearing; 

4. whether there has been a better understanding of 
the issues because of the party’s participation, 

5. whether there is a need for financial assistance, 
and whether the party has other sources of fund- 
ing and has tried and been unsuccessful in rais- 
ing funds, and, if so, how much; 

6. whether there was a clear and necessary pur- 
pose for spending the funds, and whether those 


expenditures were accounted for; 


_ 7. whether there was a co-ordinated effort to bring 


a number of interests together when they had 
similar concerns; 

8. whether the party has established a record of 
concern and a demonstrated responsible commit- 
ment to that concern, 

9. whether the parties co-operated with one:anoth- 
er in retaining common experts for the purpose 
of giving evidence before the Board; and 

10.whethér the costs address an economic imbal- 
ance among the parties. | 

The Board ruled that public funding ‘of the regional 

municipality, the town, and the conservation 

authority did not, in itself, make them ineligible 
for an award of costs. However, the Board did rule 
that, because “they were merely performing the 
normal duties placed upon them of defending their 
planning and environmental policies in the public | 
interest”, no award should be made, although the 

Board did consider their presence at the hearing 

necessary and expected. Moreover, the Board was 

critical of the way they rushed to get the hearing 
under way, when more time was needed for consul- 
tation and negotiation. 

The Board. was concerned chad although the 

Ministry of Natural Resources and the Ministry of 

the Environment were also parties in this matter, 


they did not inform the proponent of their concerns 
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much earlier in the process. Had they done so, the 

proponent might have been able to answer them. 
The Board observed that no party asked for more 

time to prépare or for an adjournment and that 

the proponent "was not properly or adequately pre- 

pared”. It seemed that “everyone wanted to charge 


along”. 


The Board made an award to the local ratepayers’ 


group, although it disallowed printing and fund- 
raising expenses and the cost of preparatory work . 
_done by a consultant who could not attend the 
hearing, as well as the fees for work done by a con- 
sultant “prior to the indication of a Ton Board 
being established”. It also deducted the amount the 
group had been able to raise outside of the hearing. 
A further deduction was made equal to the costs 

~ incurred for work that would be of benefit to the 
ratepayers’ group in à related by-law hearfng before 
the Ontario Municipal Board members of the same 
Joint Board panel. 

At the end of the first phase of the Avondale 
North Clay Borrow Pit application (CH-89-01), a 
phased hearing before a Joint Board, opposing par- - 
ties brought motions to end the hearing. The Board 
decided that, because the proponent was premature 
- in making the application and unprepared to sub- 
stantiate it, it would defer the proponent's applica- 
tions to another Joint Board. | | 

The Board ordered that half the fees of the 
opposing parties’ consultants, who were not called 
to give evidence because of that decision, be paid 
by the proponent. In considering claims for the 
legal fees of the claimants, the Board based awards 
“on the extent and focus of each party's interest, the 
: contribution made by counsel in the hearing; and 
-an estimation of the likely participation and contri- 
butian if the hearing had continued”. _ | 

Claims for legal and witness fees made by the 
Town of Vaughan, which was an opposing party, 
were reduced by 20 per cent because it had wasted 


some time and incurred expenses pursuing certain 


allegations it was unable to prove. Another party 
was awarded only 50 per cent ofits legal fees be- 
cause the Board felt its participation in all aspects of 


the first phase of hearings.was unnecessary. Several 


-other parties, not actively involved in the hearing, 


- 


were awarded only 20 per cent of their legal fees 
and a further deduction was madé for all legal fees 
related to “time spent in contacting government 
agencies and individuals in an attempt to procure 
intervenor funding or to the incorporation of one 
of the groups’. 

In its procedural directions, the Board usually in- 
cludes lists of some factors it will take into account 
when it is considering whether to award costs to or 
against parties. Although the lists may vary from 
case-to case, they usually reflect most or all of the - 
factors found in the report of the Enterac decision. 

However, there were two additional elements 
taken into account in the procedural directions 
issued by the Board on 26 October 1990, in the 
Kenora landfill expansion application (EP-90-02). 
These factors, which were originally adopted in the 


OWMC matter, are: 


(viii) a party disputed a fact, issue or expert 
opinion when it was unreasonable to have 
done so; 


(ix) a party's conduct tended to shorten or 
unnecessarily lengthen the duration of the 
hearing. 
In the draft procedural directions issued by a Joint 
Board in November 1990 in respect of the Durham 
landfill application (CH-90-09), the list of factors 
also.included whether: : 
° a party filed all documents within the time limits 
impased elsewhere in the procedural directions; 
a party filed documents as far in advance of 
those time limits as was reasonably possible; 
a party's conduct tended to delay the hearing; 
and 


there was duplication of testimony, documentary 


evidence, and submissions. 
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By clarifying that these are factors in its decisions, 
the Board is cautioning parties — before evidence is 
even heard — that pre-hearing procedural steps must 
be taken in as efficient a manner as possible, and 
that the hearing must be conducted in the same 
way. It is the hope of members of the Board that, by 
explaining its reasons for costs decisions, parties 
will recognize the Board's expectations. 

In the Kam case (EA-89-01), which involved an 
environmental assessment of a proposed hydro- 
electric generating facility, costs were claimed after 
several motions had been argued prior to evidence 
being heard. In its ruling, issued 22 February 1991, 
the Board decided not to award costs because it is 
not its general practice to do so in regard to inter- 
locutory proceedings: However, the Board warned 
that it might award such costs “in the future with 
respect to this hearing”. 

On 20 March 1991, the Board, in dealing with. 
proceedings of.the Ontario Hydro Demand/Supply 
Plan (EA-90-01), issued a document, Cost Guidelines, 
to assist the parties before evidence was heard. 
These are the most extensive directives on costs 
released by a panel of the EAB to date. 

The Hydro hearings are expected to be lengthy 
and the guidelines may not necessarily apply to 
other hearings. As they make clear, they are not 

-intended to limit the general discretion of the Board 

with respect to costs, and they may be amended by 

the Board from time to time, as it deems necessary. 

The following are the key aspects of the guidelines: 

* parties who contribute in a responsible manner 
can expect to be awarded full costs; 

-* participation that strikes the Board as negative 
in intent — because it is frivolous, vexatious or 
wholly without merit — will usually result in 
costs being reduced or denied and could lead 
to an order that the party pay costs to other 
parties; 4 

* costs consist of reasonable amounts directly and 
necessarily incurred in relation to the prepara- 


tion and presentation of material by a party, and 
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can include employees’ remuneration (including 
payment for employees who perform legal, ex- 


pert, professional consulting, and case manage- 


“ment services), travel and related expenses, tran- 


scription, photocopying, facsimile, and delivery 
costs, and other assessable disbursements; 

costs will not include expenditures that were 
applied for and not granted by the intervenor 
funding panel, unless leave was granted to 
include such expenditures; 

all claims require receipts, a detailed-accaunt of 
expenditures, and verification by sworn affidavit; 
there are limits to allowable costs of legal 
services; 

the costs of interlocutory motions will generally 
be included in the costs of the hearing; 

costs may be denied when a motion, or a part 
thereof, was unsuccessful, and it is the Board's 
opinion that such motion was not necessary, - 
should not have been brought or had no likeli- 
hood of success; | 
interim costs for expenditures incurred and paid 
out before the end of the hearing may be award- 
ed at certain stages in the hearing, up to a maxi- 
mum of 80 per cent of the maximum permitted 
amount; | | 
application for interim costs may be made earlier 
if the party would otherwise face hardship 
significant enough to make it impossible to con- 
tinue participating in the hearing; 

interim costs are part of any final award of costs, 
but are not repaid to the Board if the final award 
is less than the interim costs already awarded 
and paid out; 

a responsible contribution does not require that 
the Board accept any party's position, as long as 
the contribution assisted the Board in under- 
standing and reaching.a decision on the issues; 
when awarding costs, no distinction is made 
between parties with a public interest and those 


with a private interest. 
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THE NIAGARA ESCARPMENT AND THE BOARD 
He 


Under the authority of the Consolidated Hearings Act, 
1981 (CHA), the Board has become increasingly 
involved in the past two years in hearings related 
to the Niagara Escarpment Plan. Under the CHA, 
a proponent whose proposal requires hearings by 
more than one tribunal may request a hearing by a 
Joint Board, “composed of one or moresmembers 
» of either or both of the Environmental Assessment 
Board and the Ontario Municipal Board” (Section 
4 (4)). The Niagara Escarpment Planning and Development 
Act (NEPDA) is one of the 12 acts under which con- 
solidated hearings may be held. 

Using this legislation, Board members serving 
as members of Joint Boards have participated in 
hearings ona broad array of private-sector under- 
takings. These typically involve subdivisions and 
consents under the Planning Act, 1983, or develop- 
ment permits under the NEPDA: As indicated in the 
Index of Hearings later in this report, these hear- 
_ ings varied from appeals: some related to one or two 
residential lots and buildings in the Minor Urban 
Centre designation of the Niagara Escarpment Plan 
(NEP) on the west shore of Eugenia Lake, and one 
was in regard to a large residential proposal, 
straddling “Escarpment Natural”, “Protection”, and 
"Rural" designations close to the brow of the Credit 


River Valley in the village of Belfountain. 


Cumulatively, decisions on these small and large 
undertakings may have a considerable impact on the 
quality of the Escarpment environment. 

In June 1990, the Ministry of the Environment 
assumed responsibility for the NEPDA. In the Min- 
istry's ensuing assessment of roles and responsibili- 
ties, Niagara Escarpment Hearing Officers John 
Duncanson and John McClellan were cross-appoint- 
ed as members of the Environmental Assessment 
Board, effective 1 January 1991. Their new roles 
will-involve conducting hearings as part of Joint 
Boards, on appeals related to development permits 
for undertakings in the Niagara Escarpment Plan 
area or to amendments to the Plan. 

Late in 1990, the first periodic five-year review 
of the NEP was completed, according to a require- 
ment of the NEPDA (Section 17), marking a new 
phase in planning for the Niagara Escarpment. 

By participating in the public hearings panel on 
the revised Plan, the Board will play some part in 
that evolution. Hearings are scheduled for the fall 
of 1991. 

Mrs. Norma Geniole, the Administrative Officer 
for the operations of the Hearing Officers, will con- 


tinue to be located in the Board's offices. 
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ENVIRONMENTAL PROTECTION ACT >: 


Ensco, Inc. 


The project-was a Class | mobile PCB destruction facility waste manage- 
ment system for use at a waste disposal site in Smithville Industrial Park, 
Township of West Lincoln, Regional Municipality of Niagara. 


The use of a mobile facility, for a limited time period, to destroy PCBs 
and decontaminate soils at a waste disposal storage site. 


The application for Certificates of Approval was approved for: 


(DS Class | mobile PCB destruction facility waste management system _ 
(technology); 


2) the use of the Class | mobile PCB destruction facility at the waste 
disposal site located in Smithville Industrial Park, to allow decon- 
tamination of the Chemical Waste Management Limited (CWML) 
storage site currently owned and managed by the Ministry of the 
Environment at that location. 


In conjunction with these approvals, the Board directed the Director, 
Approvals Branch, of the Ministry of the.Environment, to issue the Site 
and System Certificates of Approval in accordance with a set of detailed 
site and system conditions and subject to a set of undertakings by the 
Ministry of the Environment. 


The application of West heres Township's prevailing zoning aes law to 
the facility was suspended while the facility is in operation. 

Decision: 11 May 1990 

Reasons for Decision: 12 bey 1990 


Steetley Quarry Products Inc. 


An application was made to amend the applicant's Provisional Certificate 
of Approval, dated 5 April 1978, for a waste disposal site in the Town- 
ship of Flamborough, Regional Municipality of Hamilton- Wentworth. 
This involved expanding the service area of the site to include-more 
customers, and altering the final contours of the site “from one with four 
mounds to one with a single, more gently sloping mound", without any 
expansion of the approved capacity of the site. 

Whether the proposal to alter the final contours would result in an 
expansion of the approved capacity of the waste disposal site. 


DECISION: 


MRELEASE DATE: 
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The hearing was adjourned indefinitely pending an amendment of the 
proponent's application, and a revised referral from the Director of 
Approvals as a result of the Board's findings that the approved capacity 
of the waste disposal site would be increased by 50 per cent. 


26 July 1990 


Subsequent to the decision, the proponent amended its application with 
respect to capacity increase, but the Director has not referred the revised 


application to the Board for hearing. 


North Simcoe Waste Management Association 3 


. Appeal to Cabinet from a decision of a Joint Board, released in 


November 1989, denying the application for approval of a new muni- 
cipal landfill. The Joint Board had refused to accept the proponent's 
environmental assessment because of deficiencies in the planning and 
site selection process. The proponent appealed to Cabinet. 


Cabinet substituted its decision for that of the Joint Board. It ordered 
the proponent to carry out further investigations of sites comparable 

to the one selected and asked the Board to reconsider the weight to ‘ 
be accorded to the agricultural lands component of the comparative. 
analysis. Depending on the-outcome of the newinvestigations, the 
selected site or a new one will be brought forward for approval. 


« 


14 June 1990 


To date, no application has been made by the proponent pursuant to 
Cabinet's decision. 


Municipality of Metropolitan Toronto 


A proposal by the Municipality of Metropolitan Toronto to acquire 
property in the Town of Vaughan where clay will be extracted for use as 
liner and cover material at the nearby- Keele Valley Landfill Site. 


The main issue was whether the proposed clay pit should be approved. 


The application was deferred after more than 40 hearing days because it 
was premature and the proponent was unprepared. Costs were awarded 
against Metro to defray a portion of the hearing-related expenses of the 
Town of Vaughan, Rizmi Holdings Ltd., Northdale Investments Inc., and 


a local community coalition. 


Reasons for Decision: 4 May 1990 
Decision and Reasons for Costs: 10 September 1990 
Order for Costs: 4 October 1990 


An Application for Judicial Review was filed by the proponent, 
Metropolitan Toronto, on 14 December 1990. : 
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CH-89-04 APPLICANT: Tom Valstar 


The Town of Niagara-on-the-Lake appealed a decision of the Regional 
Land Division Committee granting consent for Tom Valstar to convey 
property from himself to his company, Scott Street Greenhouses Ltd. 
An ancillary request for a development permit, for a walkway con- 
necting two greenhouses on the subject lands, was referred to the Joint 
Board by. the Niagara Escarpment Commission. 


ISSUE: ' The main issue was whether the Niagara Escarpment Plan allowed a 

commercial greenhouse operation near residential areas. 

DECISION: The Joint Board dismissed the appeal and granted the development 
è permit subject to conditions. 


RELEASE DATE: : 29 June 1990 


CH-89-05 APPLICANT: LAC Minerals Ltd. 


A proposal to expand an existing limestone quarry on the Niagara 
Escarpment in the Town of Milton. 


WITHDRAWN: 31 May 1990 
CH259 072 (APPLICANT. = Doriano Poloni : 
APPEALS: Two appeals: the Niägara Escarpment Commission appealed the Regional 


Municipality of Halton Land Division Committee decision granting the . 
applicant Consent to sever the subject property. The Niagara Escarpment 
Commission (NEC) refused to grant a development permit for the sub- 
ject property and the applicant appealed this decision. 


ISSUE: The main issue was whether the applications conformed with the Niagara. 
Escarpment Plan and the Halton Official Plan. 


DECISION: The Joint Board-was satisfied that the subject applications for severance 
and development conformed with the Niagara Escarpment Plan and 
the Regional Official Plan. The Appeal by the NEC was dismissed and 
the Board ruled that a development permit should be issued subject to 
the conditions proposed by the NEC. 


RELEASE DATE: | Decision and Reasons: 12 June 1990 


CH=89-107 APPLICANT: Ann Andreychuk — , 


There were two appeals: the first by the Niagara Escarpment Commis- 
sion from a decision of the Regional Municipality of Niagara Land 
Division Committee granting an application for severance. The other 
was an appeal by the applicant from a decision of the Niagara 
Escarpment Commission denying an application for a development 
permit for a single-family dwelling. 


LS SU E*: 


DEES T © NE 


RE EASE DANTE: 


APPEAL: 


EH 00 01” APPLICANTS: 


ISSUE: 


DECISION: 
RELEASE DATE: 


APPEAL: 


NWD EX OURS DlEtEseS IOUN S 


The subject site, a parcel of .405 hectares (one acre) in the Town of 
Grimsby, is in the Niagara Escarpment Protection Area of the Niagara 
Escarpment Plan. 


The issue was entitlement to a “bona fide farmer” retirement lot, under 


the provisions of the Niagara Escarpment Plan and the Region of Niagara 
Official Plan. Aes, 


The appeal by the Niagara Escarpment Commission was dismissed and 
the consent was granted, subject to Section 52 (18) of the Planning Act 
(which deals with conditions imposed by the municipal council); 

the application for a development permit was also granted, subject to 

Niagara Escarpment Commission site development conditions. 


9 July 1990 

/ 
The Niagara Escarpment Commission appealed to Cabinet on 1 August 
1990. On 6 February 1991, Cabinet ordered that the Joint Board decision 
be rescinded and the land severance and development permit _ 
applications be denied. 


This matter included two appeals: the first was by the applicants from a 
decision of the Township of Mono Committee of Adjustment denying an 
application for consent to convey a .81-hectare (two-acre) parcel from a 
20.2-hectare (50-acre) lot in Mono Township. The second appeal was 
by Karin Blouman, Wallace Barr, Lynne Sua, and Clive Cockerton from 
a decision of the Niagara Escarpment Commission approving an appli- 
cation for a development permit for a single-family dwelling on the 
subject site. ' 


The site is in the Escarpment Protection Area of the Niagara Escarpment 
Plan. The main issue was whether the permit conformed to the New Lot 
provisions and Development Criteria of the Niagara Escarpment Plan, as 
well as to the subdivision requirements of the Planning Act. 


The Wechsel appeal of the consent refusal was dismissed and consent 
denied. The development permit approval was thereby rendered void. 


Oral Decision: 14 August 1990 


» Written Decision and Reasons for Decision; 22 October 1990 | 


The Wechsels appealed to Cabinet on 11 September 1990. 
A decision is pending. 


CH-90-02 


ISSUE: 


DECISION: 


APPLICANTS: 
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CH-90-03 


APPLICANT: 
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\ John Stark, Christine Stark, and ea Gordon 


This involved an appeal by the applicants from a decision of the County 
of Grey Planning Approval Committee dismissing an application to sever 
a .48-hectare (1.2-acre) site in the Township of Artemesia. Related to 
that, John Stark appealed the decision of the Niagara Escarpment Com- 
mission refusing to issue two development permits for dwellings on the 
two lots that would be created by the severance. 


The subject lots are in the Escarpment Recreation Area of the Niagara 
Escarpment Plan. The main issue was development conditions on lots 
designated as permitting residential uses. Mas 


Both appeals were allowed, and the Board granted the requested sever- 
ance and development permits, subject to conditions related to the 
special features of the sites, which are near the brow of the Escarpment 
overlooking Beaver Valley. The conditions of the severance included 


arrangements for satisfactory wells, while the conditions for the develop- . 


ment permits require detailed site- and tree-preservation plans. 


28 8 January 1991 


272944 Ontario Limieed and 272139 Ontarie Limited, generally known 
as Enterac 


There were two related matters before the Board: the first an application 
for approval of a draft plan to develop a subdivision containing 73 resi- 
dential lots on a 70.9-hectare (175.2-acre) parcel in the Village of — 
Belfountain, Town of Caledon, and the second an appeal by the propo- 
nent of the Niagara Escarpment Commission's refusal to issue develop- 
ment permits for the residential units and related land HAE CRE" and 
utilities. 


The subject site is identified as part of a Minor Urban Centre in the 
Niagara Escarpment Plan and is “covered by the Escarpment.Natural, 
Escarpment Protection, and Escarpment Rural designation of the Plan". 
The land is a wooded terrace close to the brow of the Credit River 
valley. - 


“a 


Early in the hearing, when the proponent's case had been completed, 
lawyers for the Caledon Ratepayers’ Association-— supportéd by the 
Niagara Escarpment Commission, the Credit River Valley Conservation 


_ Authority, and the Region of Peel — brought a motion asking the Board 


to refuse to approve, under provisions of the Planning Act, the application 
for the draft subdivision plan and to refuse the application for develop- 


_ ment permits under the Niagara Escarpment Planning and Development Act. 


The Board also heard motions for costs on behalf of the Corporation of 
the Town of Caledon, the Caledon Ratepayers’ Association, the Credit 


River Valley Conservation Authority, and the Regional Municipality of 
Peel. 


- 
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ISSUE:. : _ The main issue was whether the density and design of the 73-lot 
: subdivision were in conflict with the objectives and policies of the 
- . Niagara Escarpment Plan and the Town of Caledon Official Plan and- 
local planning policies. . = 


DECISION: The joint motion was granted, thus refusing approval of-the draft plan of 
rae subdivision and confirming the Niagara Escarpment Commission's refusal 
to issue development permits. 


Only the Caledon Ratepayers’ Association was found eligible for costs, 
: and was awarded $33,069.24. 


*RELEASE.DATE: : 28 August 1990 


ARP EAL: 7 Enterac appealed to Cabinet on 24 September 1990. 
A decision is pending. 


CH-90-04 APPLICANT: Cyril Zovko and Alfio Pilutti- 


Appeals from the decisions of the Halton Regional Land Division 
Committee and the Niagara Escarpment Commission denying severance 
applications and development permits. 


ISSUE: | Rural Cluster designation and delineation, the cumulative impact of the + 

proposal on the environment, the degree to which local and regional 

official plans conform to the Niagara Escarpment Plan (NEP). 

DECISION: i." 0 The Joint Board concluded that continued development by consent, in 

i the absence of an approved local plan that conforms with the NEP, could 
result in cumulative environmental and visual damage to the Niagara | 
Escarpment. The appeals were denied. 


~ / 


RELEASE DATE: Decision and Reasons: 27 February 1991 


s APPEAL: . Appeal to Cabinet March 1991. 
A decision is pending. / 


CH-90-05  APPLICANT: Douglas Harvey 


Two matters were under consideration: first, an appeal by the Niagara 
Escarpment Commission from a decision of the Regional Municipality of 
Hamilton-Wentworth Land Division Committee conditionally granting 
Douglas Harvey's application for a severance; and, second, an : 
application for an amendment to the Parkway Belt West Plan to change 
the designation of the subject area from a Special Complementary Use 
5 Area to a General Complementary Use Area. 


The consent sought was for a parcel of slightly less than .405 hectares 
(one acre) in the Town of Flamborough. 


ISSUE: 7 The main issue was whether the subject area of the Parkway Belt West is 
suitable for residential development. Jf | 


DECISION: 


RELEASE DATE: 


APPEAL: 


CH-90-07 APPLICANT: 


Sho CEE 


‘DECISION: 


RET EAS END'/ANRET 


APPEAL: 


UN DE Xo OR DIE GilsaO Nes 


The request for a change in the designation in the Parkway Belt West 
was refused; the application for the consent was dismissed; and the 
appeal against the consent, made by the Niagara Escarpment Commis- 
sion under provisions of the Planning Act, was allowed. 


27 March 1991 


Obod Sale Inc. 


‘ 


The matter comprised two appeals, the first of which was by the Niagara 
Escarpment Commission and William and Elizabeth Nemerson from a 
decision of the County of Grey Planning Approval Committee granting 
an application, with conditions, to sever a .31-hectare (.77-acre) resi- \ 
dential lot on the west shore of Eugenia Lake. The second was from a 
decision of the Niagara Escarpment Commission to refuse Obod Sale 
Inc. an application for a development permit to allow construction of a 
single-family dwelling. . 


The subject lot is in the Minor Urban Centre designation of the Niagara 
Escarpment Plan. 


The main issue was conformance with the Development Criteria of 
the Niagara Escarpment Plan as they apply to a Minor Urban Centre, 
and the provisions of the Beaver Valley Official Plan with respect to 
development in a “village residential” area. 


The appeal by the Niagara Escarpment Commission and William and 

Elizabeth Nemerson against the consent granted by the County of 
Grey Planning Approval Committee was allowed. The appeal of Obod 
Sale Inc. against the Niagara Escarpment Commission's refusal to grant 
a development permit was dismissed. 


28 January 1991 


The applicant appealed to Cabinet on 22 February 1991. 
A decision is pending. / 


y 


INTERVENOR FUNDING PROJECT ACT, 1988 


As noted previously, intervenor funding is administered by the Board in accordance with the 


Intervenor Funding Project Act, 1988. ois 


EP-89-04(F) FUNDING PROPONENT: Steetley Quarry Products Inc. 


INTERVENORS: 


Town of Flamborough; 

Corporation of the Town of Dundas; 

Greensville Against Serious Pollution (GASP), 

Corporation of St. Paul's Parish of Westdale and Cootes Paradise . 


— 


_ 


LSS UE’: 


\ 


BIEIGISTONE 


RAIPEAISIEND AMIE 


EP-90-02(F) FUNDING PROPONENT: 


\ 


INTERVENORS: 


PSSIUE: 


DECISION: 


RELEASE, D AE: 


ISPD IE XS Or Er DIE CIS 1.@) NES 


The parties made applications for funding to support their participation 

in a hearing under the Environmental Protection Act. The hearing arose from 
the application by the funding proponent for approval to amend a Provi- 
sional Certificate of Approval for a Waste Disposal Site in the, Town of 

Flamborough. 


Eligibility for funding of intervenors concerned with an amendment to a 
Provisional Certificate of Approval for a waste disposal site. 


Three of the intervenors were found eligible for funding. 


The Town of Flamborough was awarded $30,995 for legal and transcript 


: costs, and for the’costs of obtaining expert advice on transportation, 


design and engineering, and hydrogeological issues. 


‘Greensville Against Serious Pollution received an allocation of $15,400 


for legal costs and transcript costs. 


The $13,700 award to the Town of Dre was for theseryces< of a toxic 
chemical specialist. 


Funds were not allocated to St. Paul’s Parish of Westdale and Cootes 
Paradise because its concerns were so‘similar to those of GASP and, to 
some extent, those of the municipalities. 


2 April 1991 


At the outset of the hearing on 15 May 1990, Greensville applied to 
the hearing panel for supplementary funding but this application was 
dismissed. 


Corporation of the Town of Kenora 


KHP (Kirkup, Haycock, Pettypiece) Property Owners Association, the 
Black Sturgeon Lake Association, and Brian Heppelle 


An application was made by the KHP Property Owners Association for 
funding to support its participation in a hearing under the Environmental 
Protection Act. The hearing arose from the application by the funding 


\ proponent for a Provisional Certificate of Approval to permit interim 


expansion, operation, and closure of the existing Tri-Municipal Landfill 
Site in the unincorporated Township of Haycock in the District of 
Kenora. : 


Eligibility for funding and funding allocation for an intervenor 
concerned with an application by the Town of Kenora to permit 
expansion of an existing landfill site. 


KHP Property Owners Association, as an intervenor eligible for funding, 
was awarded $40,470 for legal costs and for the costs of obtaining 
hydrogeological expertise. The amount was determined by agreement 


between the funding proponent and the intervenor. 


29 November 1990 


EA-89-01(F)F UNDING PROPONENT: 


LSSIUTES 


DECISION: 


RELEASE DATE: 


EA-90-01(F)FUNDING PROPONENT: 


Sts UES 


DE GTS LOIN SE 


RELEASE DATE: 


NID EEX? OI MDIEICASSINONNTS 


Kam Power Corporation 


Several parties requested intervenor funding to help them’participate in 
the environmental assessment hearing examining Kam Power Corpor- 
ation's proposal to construct a hydro-electric generating dam on the Kam 
River west of Thunder Bay. | 


Application of the IFPA to a small private enterprise. = 
Friends of the Kam, a coalition of interested parties reprèsenting white 
water recreationists, other outdoor recreation interésts, and local 


residents, was allocated $21,669.50. 


29 November 1990 


Ontario Hydro 


Funding was requested to enable intervenors to participate in an 
Environmental Assessment Board hearing examining Ontario Hydro's 
plan for supplying Ontario's electricity demands for the next 25 years. 


Procedures and criteria for evaluating intervenor. funding applications in 


oes 4 . 
multi-inteérvenor hearings. 


Stage 1: 59 parties requested intervenor funding. The funding panel 
considered applications totalling more than $15 million, 
identified 27 intervenors who were eligible for funding, and 
allocated approximately $1.7 million. The Stage 1 decision 
included the panel's comprehensive interpretation of the . 
eligibility requirements of the Intervenor Funding Project Act, 1988. 


Stage 2: 39 applications were filed at this stage, requesting a total of 


more than $60 million. The funding panel identified 29 . . 
intervenors eligible for Stage 2 funding and allocated more than 
-$21 million. 


Appeal to the Ontario Court of Justice and Application for Judicial 
Review of the Stage 1 decision regarding the Native Council of Canada's 
(NCC) Application for Intervenor Funding: the application for Judicial 
Review was dismissed and the funding panel was directed to provide 

an opportunity for the NCC to make submissions in response to a sup- 
plementary application made by the Ontario Metis and Aboriginal 
Association. Following a hearing of the NCC's submissions, funding 

was again denied because of a significant overlap between the interests 
represented by the NCC and those represented by other groups. 


Decisions and Reasons: 
Stage 1 - 27 June 1990 
Stage 2 - 14 December 1990 
NCC - 6 December 1990 
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Chair's Message 


_ This past year will be memorable 
as the one where the recession | 
continued, budget restraints were 
imposed across government, and 
economic concerns were on all our 
minds. Along with the dread of 
~ unemployment and cutbacks was the inescapable 
realization that the environment and the economy 
are linked, Without healthy fish stocks or forests, 
industries depending on these resources will not 


survive and we will all suffer the consequences. 


: No one can afford environmental destruction. 


There is action on environmental protection 
at home and internationally. The Crombie Royal 
Commission on the Future of the Toronto — 
Waterfront has confirmed the importance of an. 
ecosystem approach to planning. The practice. 
of EA is changing and improving to accommodate 
cumulative impacts of projects and better public 
consultation. The Rio Conference has brought 
world attention to the issues of biodiversity and 
global warming. Certainly the broad implications 
of local environmental degradation are becoming 
universally accepted. . 

- This year was also, in the Ontario environ- - 
mental assessment context, a time of impending 
change. The Ministry's review of the EAA process 
and legislation is ongoing and amendments to the 
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legislation are expected in the fall of 1992. The 


Intervenor Funding Project Act is being reviewed, 
and has been extended for four years from April 1, 


1992: The Board is working toward changing our 


~ own process, realizing that hearings cannot neces- ~ 


sarily go on as long as the parties Base they ° 
should. 

Nineteen ninety-two should see the condo 
of two major, lengthy hearings — the Ontario 
Waste Management Corporation’s application. 


for approval of hazardous waste treatment and 
disposal facilities, and the Ministry of Natural 


Resources’ Class EA of timber management on 
Crown lands in Ontario. The Ontario Hydro ~ 
Demand/ Suppl y Plan hearing will continue for at : 
least another year. We hope never to have such 


~ Jong. hearings i in the future. 


We are improving the quality of our process: 
and our decisions. We will accomplish these 
objectives by increasing our control over the 
hearing process through case management, 
improved training for members and staff, and 
use of alternative dispute resolution where 
appropriate. More specifically, this will involve 
significant preparation before the evidence is - 
presented, and the deployment of adequate 
staff resources where necessary. 


. » 


The Board is experimenting with various 

. measures that do not constitute part of what we 
“have known as the adversarial process in the 
administrative law context. We are seeking clear 
statutory authority to. order and oversee alternative 
dispute resolution; to dispense with examination 
and cross-examination for some parts of hearings 
_so that we can operate more in the mode of a 

~ public meeting or public inquiry where appro- 
priate; and to strengthen our ability to conduct 


_our own investigations. The Board seeks to obtain 


bettér information faster, but intends-neither to 
side-step issues of concern to the parties involved 
_ in our hearings, nor to circumscribe their legiti- 


mate right to a hearing, which will always be open _ 


and accessible to the public. In fact, we hope that 
this type of mixed approach:to our process, both _ 
adversarial and investigative, will make the 
process more informal, understandable and less - 
- legalistic to the average participant. . 

This Board pays more than lip service to mean- 
ingful public participation: At our hearings, we try 
to solve:complaints that individuals and local citi- 
zens groups are being squeezed out of the EA 
_ process by experts, well-financed proponents and 


intimidating rules and procedures. Improvements’ _. 
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to the pre-hearing stage of the EA process will. 
help citizens become well informed and well 
prepared at the beginning of an undertaking. The 
Board has supported the continuation of and -: 


improvements to intervenor funding so that 


_ citizens groups can get their evidence before the 
' Board. Members conducting our hearings make 


every accommodation to give a voice to interested . 
parties through such means as extensive adver- 
tising of notices in the media, holding town: hall 
meetings and site visits, providing translation in 
French and native languages, simplifying the 

jargon of lawyers and technical consultants and 
relaxing various heating procedures that might 


otherwise make citizens feel like ‘ ‘outsiders” at the 


hearing. We invite all suggestions for i improving 
public involvement in the EA process. 

On a more personal note, Richard Pharand 
served as a part-time member from 1986 to 1992. 


His contribution to the Board’s work was.appreci- 


ated by all of his colleagues, and we wish him : 
continued success in his other pursuits. 


~~. This Annual Report is shorter and simpler, in 


keeping with the efforts of our members and staff 
to cut costs as we work towards delivering better - 
hearings and decisions. Nevertheless, I hope that 
you will find. its contents informative and useful in 
understanding the work of the Environmental | 


. Assessment Board. 
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| Members of the Board 


DR. GEORGE CONNELL is a parttime Vice-Chair from Toronto, appointed to: | 
” the Board in January, 1990. He is a former president of the University of Western 
Ontario and the University of Toronto, an officer of the Order of Canada and a 
Fellow of the Royal Society of Canada. His memberships. in professional societies | 
. include the Canadian Biochemical Society (president, 1973-74), the American : 
- Society of Biological Chemists and the Canadian Society for Immunology. Dr. | 
Connell chairs the National Round Table on me ANTM and the peg 


© Dr. George Connell 


fue DAVIES isa part-time ete from Ottawa, appointed to the Board 
in July, 1990. She holds a doctorate in Biochemistry from Oxford University in 
England and prior to her appointment was Manager of the City of Toronto’s 

. Environmental Protection Office. She has also had appointments to the - 
International Joint Commission’s Science Advisory Board and the Canadian | 
Environmental Assessment Research Council. She is currently the president 


Kate Davies 


" of Ecosystems Consulting Inc. 


~ BARBARA DOHERTY isa full-time Vice-Chair from Toronto. appointed to the — 
Board in November, 1988. She graduated from the University of Western Ontario 
with a B.Sc. in 1977 and from Osgoode Hall Law School in 1980. She was called 
to the Bar in 1982, Ms. Doherty practised civil litigation in Toronto and appeared 
before a wide variety of courts and administrative tribunals until her appointment 
to the Board. | 


Barbara Doherty 


JOHN D UNCANSON is a part-time member from Orangeville. Mr. Duncanson | 
obtained a B.A. from the University of Toronto in 1947 and a Business Certificate | 
in 1968. He was einployed in various management appointments with Bell 


~ of Alumni Affairs at the University of Toronto from 1969 until 1974. He became 
a Hearing Officer under the Niagara Escarpment Planning and Development 
Act in 1975. He was cross- appointed to the Board on January 1, 1991. : 


Jobn Duncanson 


Telephone-Company from 1947 to 1969, and was the Director of the Department 4 


Dr. Paul F.J. Eagles 


Len, Gertler 


Esther Jacko 


= Jim Kingham 
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Dr.. PAUL F.J. EAGLES, is a parttime member from Cambridge, appointed 
to the Board in December, 1987. Dr. Eagles holds a B.Sc. in Biology from the 
University of Waterloo, an M.Sc. in Zoology and Resource Development from 
the University of Guelph and a Ph.D. in Urban and Regional Planning from the 
University of Waterloo. He is presently a faculty member in the Department of 
Recreation and Leisure Studies at the University of Waterloo. Dr. Eagles has 
published extensively on applied ecology, resource management and outdoor 
recreation. | | 


LEN GERTLER is a full-time Vice-Chair, appointed'to ihe Board in May, 1990, 


_:He is a Professor Emeritus, University of Waterloo, and a Fellow of the Canadian 


Institute of Planners. He has combined an interest in plarining, development, 
and environmental management in both an urban and regional context, and 
in Canada and abroad. Foreign assignments have included work in Southeast 
Asia and the Caribbean for United Nations agencies as well as the Canadian 


~~ International Development Agency. He is the author and editor of several books 


on environmental and planning issues. In April 1991, he was cross- appointed to 


. ‘the Ontario Environmental HU Board. 


ESTHER JACKO :is a part- time Reste of the Board from Birch Island, 
appointed in April 1989. Ms. Jacko is the Lands Manager for the Whitefish River _: 
First Nation Council. She served as the native spokesperson for the Algoma- 
Manitoulin Nuclear Awareness Group. Ms. Jacko is also a member of thé North : 
Channel Preservation Society, which is endeavouring to preserve the historical 
and environmental integrity of Nehahupkung, also known as Casson’s Peak, in . 
Baie Fine. She is currently a member of the OEM Environmental Assessment 
Research Council. | | 


. JIM one HAM is a full-time Vice-Chair who has been involved in environ- 
mental work for 25 years as a scientist; negotiator and manager. He developed 


the Canadian Ocean Dumping Control Bill, negotiated certain marine environ- 
mental protection and technology issues associated with the Law of the Sea and 
chaired a standing Working Group of the U.N. Maritime Organization. He also 
developed a federal Environmental Emergency Prevention Program and strategic — 
plans for the clean up of the Great Lakes and for the work of the Environmental 
Protection Service. Before joining the Board in 1987, Dr. Kingham was the 
Regional Director-General for the Ontario Region of Environment Canada and 
was the Canadian Chairman of the IJC Water Quality Board. 


Anne Koven 


Alan D. Levy 


Elie W. Martel ~ 


Jobn McClellan 


Mary G. Munro 


Ontario Environmental Appeal Board. 


ANNE KOVEN is a full- time Vice-Chair from Toronto. Appointed to the Board 
in April, 1987, Ms. Koven holds a Masters degree in Public Administration from 
Queen's University. She was Research Director of the Upper Ottawa Landfill Site ae 


Study, commissioned by the Ontario Ministry of Health, from 1981 to 1986. She 
has worked in the mining industry and with the Ontario Advisory Council on : 
ee Health and Soin | | 


ALAN D. Levy is a full-time Vice-Chair from Toronto, appointed to the Board = 


in May, 1990. He holds a B.A. and an LLB. from the University of Toronto. For : 


~ 18 years he practised law in the area of litigation, appearing before both courts 


and tribunals.-Mr. Levy was one of the founders of the Canadian Environmental 
Law Association, and remained a member of its board of directors for 20 years _ 


until his appointment. In April 1991, he was cross-appointed as a member ‘of the : x 


Cre W. MARTEL isa full-time Vice- Chair from Capreol. Mr. Maitel Was à . 


teacher and elementary school principal prior to 1967 when he was elected to 


the Legislative Assembly. Mr. Martel served as the NDP member for Sudbury East 4 


until 1987 and-was House Leader for his party from 1978 to October 1985. Asa’ 


~ member he did extensive work on environmental issues. Mr. Martel is the author = 
of two major reports on health and safety-in the workplace. He was a appointed to. 1 


the Board i in March, ee 


JOHN MCCLELLAN isa part-time member from Brantford. He is a geographer | “at 


and has been involved in land use matters for 30 years. From 1974 to 1988 he | 


was Executive Director of the Prince Edward Island Land Use Commission. Since “ : 
1989 he was been a Hearing. Officer under the Niagara Escarpment Planning and % 
Development Act. He was cross-appointed to the Board on January 1, 1991. 


Mary G. Munro is full-time Executive Vice-Chair of the Board from 
Burlington. She is a Registered Nurse by profession and has been active in. 


=. community and envirorimental affairs for many years, having served on various 
_ boards and commissions. Mrs. Munro has been City Alderman, Regional 


Councillor and Mayor of the City of Burlington. she was. Te to the” 
Board on Rs 1, 1981. 


Grace Patterson — 


Jim Robb 


- Alan William Roy 


The Hon: Mr. Justice 


Edward Saunders, . 


Elaine B. Tracey 


GRACE PES ON we been the Board Tas since February, 1990. She 
| practised environmental law with the Canadian Environmental Law Association 


until her appointment to the Board as a Vice-Chair in 1986. She ‘was a director 
of several environmental organizations and served on the Science Advisory . 


: Board of the International Joint Commission and on the Canadian Environmental 
_ Assessment Research Council. Ms. Patterson was also a special lecturer on envi- 


ronmental law at Queen's University Law School. : 


Jim Ross. isa full-time Vice-Chair with the Environmental Assessment Board 


and he is also cross-appointed to the Ontario Environmental Appeal Board: He 


"holds Bachelor of Science and Forestry:degrees and a Commercial Pilot Licence. 


Prior to joining the Board in September. 1990, Mr. Robb owned and operated an 
urban tree care business. As the past Chairman of Save the Rouge Valley System, 


. -he worked on watershed conservation issues. Mr. Robb has written for various _ 


publications and his photographic credits include the cover of the Cr ombie: 
Royal Commission HD Watershed.. 


ALAN WILLIAM Roy isa part-time member from Brighton. A science 
graduate from Sir George Williams University, Montreal and Queen’s University, . 
Kingston, Mr. Roy has lengthy scientific experience in the area of fisheries protec- : 
tion. He is currently environmental director for the Union of Ontario Hele and 
was appointed to the Board i in April, 1987. 


THE HON. MR. JUSTICE EDWARD SAUNDERS was appointed to the 
Board in May, 1990 to chair the Hydro Demand/Supply Plan hearing. He is a. 


member of the Ontario Court of Justice (formerly the Supreme Court of Ontario) 


and has.now served on the court for fourteen years. Prior to becoming a judge 


… he practised law i in Toronto. He is a eS of the University of Toronto and 
AE Hall. . 


ELAINE B. TRACEY isa part-time member from Eganville, appointed to the 
Board in October, 1987. She was active in community environmental concerns 
and was the head of a committee to clean up the riverfront, She is a volunteer 
director of the Valley Savings Credit Union (Renfrew County), past president : 


~ of the Eganville and District Business Association and recipient of the Business 


Person of the Year Award. Mrs. Tracey works part-time in the family owned 
and operated newspaper business. . 
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_ The Board's Jurisdiction 


This table presents the four basic features of each Act under which the Board conducts hearings 


JURISDICTION FEATURES 


. 


ACT and its Purpose Initiative for Hearing 


Hearing Subjects Board Authority 


Appeals, and Other — 


e Minister of the 
Environment, responding 
to proponent, or interested 
person; or where-the 
Minister considers it advis- 
able (Sections 12 & 13)* 


. Environmental 
Assessment 
“protection, conservation, 
wise management” 


¢ “Undertaking” - proposal, 


e Accept or Amend EAs 
Approve, approve with 

“terms and conditions”, 
or reject 

+ Decisions final, unless 
altered by Cabinet 

+ May award costs”. 

¢ Board determines its 
own practice & procedure 
(Section 18(13)) - 


plan or program 

- Public sector, unless 
exempted by the Minister; 
Private sector, if desig- 
nated, by the Minister 


e Within 28 days, to the 
Minister; and decision : 
subject to Cabinet 
approval (Section 23) 

¢ Judicial Review 


Environmental e Director of Approvals 
Protection 

‘the protection and 
conservation of the 


natural environment” 


or discretionary 
(Sections 30; 32, 36) 

¢ Individual requests arising 
from contaminant damage 
to vegetation or livestock 
(Section 172) 


- MOE, either mandatory, ; 


" ¢ Discretionary, for other 


¢ Contamination (S.172) 


+ Board’s decision imple: 
mented by the Director 

‘ unless appealed 
(Section 33(4), 34) 

¢ May award costs 

e Assess injury/damage & 


e Mandatory, for waste 
disposal site capable of 
serving 1,500+ persons 


‘ sites or waste management 
systems, & affecting 
by-laws 

(Section 172) 


negotiate claim settlement | 


+ Party may appeal 
-.on a question of law, 
- to Divisional Court . , 
- on other issues, to 
Cabinet (within 30 days) 
* (Section 35) 
e Cabinet may confirm, 
alter or revoke 
e Judicial Review 


¢ Director of Approvals - ° 
MOE, mandatory, or 

. discretionary (Sections 
70), 54), 55(), 74(4)) 


Ontario Water - 
Resources 
enabling Minister of 
Environment to develop 
and regulate water & 
Sewage services 


” e Mandatory, for sewage _ 


works in or into a munici- 
pality not itself the vy 
‘applicant, & applications 

re: areas of public water 

‘& sewage service 


if no objections, hearing 
not required (Section 8.2). 
+ Decision implemented by 
Director (Section 7(4)); 
e May award costs 
+ Discretionary; for sewage ‘ 
works within applicants 
own municipality 


+ Board gives public notice; : 


¢ Same appeal rights as 
the EPA, above 


+ Proponent through notice 
to Hearings Registrar on 
Own. initiative 
(Sections 3 & 4) 


Consolidated 

Hearings 

for undertakings requiring 
hearings before more than 
one board 


* Joint Board’s decision in 
effect, unless appealed 
to Cabinet x 

¢ Board determines its own 


+ Undertakings, under 
12 Acts in the Schedule 
of CHA; including Acts 
above, and. Planning Act 
and Niagara Escarpment practice & procedure 
Planning & Development —— (S.7.4) 

PAG fe + May award costs 


¢ Within 28 days to Cabinet 

+ Otherwise, Cabinet may 
“confirm, vary or-rescind” 
(Section 13) 

¢ Judicial Review 


© Parties with intervenor . 
status, for hearings before 
EAB, Ont. Energy Board, 

* or a Joint Board, by appli- 
cation to board {Section 3) 


Intervenor 

Funding Project 

“a pilot project” for inter- 
venor funding for boards’ 
proceedings 


¢ Determine the funding . 
proponent : 

* Refuse or grant awards 

+ Supervise “conditions — 

‘of an award” 


+ Submissions for funding 
on issues affecting (i) a 
significant-segment of 
public, and (ii) the public : 
interest, not just private 
interests 


. Appeal on “a matter of 


law”, to thé Ontario Court 
(General Division) 
(Section 13) 


‘e Judicial Review 


Public Inquiries 

to prot ide a forum for 
public issues not covered 
by other Acts _ 


+ By Order-in-Council 


¢ Summon witnesses and 
~ documentary evidence, 
appoint investigators, etc. 
+ Board issues report 


e Issues. affecting the good 
government of Ontaria, 
i.e. environmental for EAB 


- © No appeal for a report 


* All section numbers refer to the relevant legislation in the Revised Statutes of Ontario, 1990. ? 
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e Review’ of the Intervenor Funding Project Act, 1956 


The Intervenor te Project Act, 1988, 
(IFPA) proclaimed on April, 1, 1989, established a 
three-year pilot project to provide funds to public 
interest intervenors in hearings before the Ontario 
Energy Board, the Environmental Assessment 

Board and joint boards, and amended the - 
- enabling legislation of these boards in regard 
~ to their authority and process to award costs. 
Subsection 16(1) of the Act provided that Part I, 
. dealing with intervenor funding, would be 
repealed three years: after the day the Act came 
into force. Thus, the three: -year pilot project 
would end on April 1, 1992. 

In the fall of 1991, the Ministries of the romney 

General, Energy and Environment formed a Task 
_ Force which retained Professors W.A. Bogart 
and Marcia Valiante, of the Faculty of Law of the 


University of Windsor, to evaluate the IFPA. Their : 


evaluation was conducted over a four-month 


period from October 1991 to January 1992. During 


this time, they received over ninety submissions 
from individuals and agencies with an interest 
~ and/or experience in the IFPA process. 

In its submission to the consultants and the 
Ministries’ Task Force, the EAB indicated:that it 
agrees with the purpose of the IFPA and supports 
the establishment of intervenor funding as a 
permanent part of the legislative scheme for 
. assisting public interest intervenors. It also indi- - 


cated that the provision of funding has generally 


benefitted Board hearings by enhancing the 
opportunities for effective public participation 
and by regularizing the former ad hoc system 
: of providing financial assistance by Orders in 
Council for specific hearings. 


Recommendations: 


In its brief, the Board reviewed its experience with 
the Act and presented eight recommendations. 
These recommendations were that the amended 
Intervenor Funding Act: 


1. Provide for the establishment of an indepen- 

. dent intervenor funding agency to decide on 
both initial and supplementary intervenor 
funding applications and to administer all . 
intervenor funding programs. [This principal 
recommendation reflects the Board’s priority. 
If it is implemented, some of the other recom- 
mendations set out below may be unnecessary 
or.may require appropriate modification. ] 


2. Include measures to either limit the funds avail- 
able to public proponents for the preparation ~ 
of their cases or. make it known that there will . 
be some proportionality in funds awarded to 
intervenors relative to the funds available to 
public proponents. 


3(a). Include provisions for intervenor funding 
at the earliest feasible stage in the approvals 
process. The purpose of this initial or first | 

| stage funding program should be to provide 
the necessary financial assistance for eligible 
intervenors to identify the issues of concern, to 
negotiate with parties of similar interests with a 

~ view to forming coalitions and/or co-ordinating 
their case preparation and presentation, and to 
prepare a plan for the Den and presen- 
tation of their cases. 


_ 3(b). Iniclude clear provisions to allow the hearing 
Board to-determine the relevant issues in a 
proceeding'after the initial funding program, : 
described in 3(a) above has been completed 
and before the commencement of a second 
stage funding program related to the costs of : 
case preparation and presentation. 


4(a). That the amended Intervenor Funding 
Act provide that the hearing Board may make 
preliminary determinations of the issues to 

- be addressed at the hearing and the hearing 
~ format, and | | : 


4(b). Provide that the hearing Board may make : 
rulings on jurisdictional, relevance and proce- 
dural issues that arise during the interverior 
funding process and are referred to it by the 
funding decision-maker or by motions from 
the proponent or the intervenors. 


5(a). Clearly indicate that the Statutory Powers | 
Procedure Act does not apply and that a 
hearing is not mandatory for every intervenor 
funding decision or for decisions regarding 

applications for supplementary funding. 


5(b). Explicitly provide that an appeal of the 
decision of a funding panel is available to the 
Ontario High Court on a'question of law and 
not to the Minister or to the Cabinet. 


6. Include provisions to allow the funding deci- ; 


sion-maker to award intervenor funding for the. 
disbursements of legal counsel, consultants, 
. expert witnesses, case administrators and the 
intervenor as necessary for the representation 
‘of the interest. : | | 


© 7. Provide that if the funding decision-maker is to. 


be a panel of the Board, a funding panel may 
consist of up to three persons named by the 
Chair of the Board from among its members. - 


8. Clearly establish an administrative regime _ 
for intervenor funding programs, whether the — 
funding decision-maker is an independent. - - 
agency, the hearing Board or the combination — 

of funding panel and hearing Board (as the * 
- IFPA prescribes at the Rent time). 


On March An: 1992, the Attorney General 
announced that the Government of Ontario had 
decided to continue the IFPA legislation for four — 


' . years. Thé-Government'’s decision was made 


after receiving the Bogart-Valiante Report which 
showed broad support for the Act’s objectives. 


_ The Attorney General indicated that the — 


Government would review and consider the ¢ 
Reports recommendations and, after consultation, 


would develop pore for permanent 


legislation. 
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| Progress Keports — 


Timber Management Class 

EA Hearing | 
"During the past year, four parties completed 
extensive cases at the Board's hearing of the — 


~ Ministry of Natural Resources Class Environmental . 


"Assessment of Timber Management on Crown : 
Lands in Ontario. Grand Council Treaty #3, the 

Ontario Metis and Aboriginal Association, the | 

Nishnawbe-Aski Nation/Windigo Tribal Council, 

~ and the Ontario Federation of Anglers and 

~ Hunters/Northern Ontario Tourist Outfitters 


© Association Coal ition, (the Coalition), all opposed : 


to the application, completed their cases, — 
involving 42 hearing days and 72 witnesses. 

__. The panel also heard, among. other submis- 
- sions, from the Canadian Association of Single 


Industry Towns, Northwatch, IWA Canada, the 


Ontario Forestry Association, the Ontario. 
Federation of Labour, the Ontario Public Service 
- Employees Union, the Canadian Paperworkers - 
Union, and the Venture Tourism Association Oe 
Ontario, involving 21 hearing days and 56 
witnesses. 

The panel has followed its sl objective of 
conducting a large part of the hearing in northern 
Ontario because the people living and working in 
the north are most directly affected by timber 
| management. | ae 


- Town hall meetings were held last year in 
Red Lake, Kenora, Thunder Bay, Sioux Lookout, 
Toronto, Ottawa, New Liskeard and North Bay. 
The Environmental Assessment Board arranged 
French translation under the French Language ~ 


_ Services Act in the latter four communities. A 


change to consecutive translation from the simul- 
taneous method previously used, proved to be 
equally. effective and considerably less expensive. 

Two issues of importance to the EA process — 
the length of the hearing and the participation by | 
individuals and parties not represented by lawyers 
— were dealt with at the Timber Management 


Hearing. On the issue of timing, the panel agreed 
toan adjournment of several months to accommo- - 


date a late starting date for the case of the | 
OFAH/NOTOA Coalition. The panel decided that 
the evidence of the Coalition was of importance 


~ to its decision and merited extending the time to 
* complete the hearing. With regard to hearing the 


evidence of unrepresentéd parties, and those with 
limited financial resources, the panel provided the 


- services of its Hearing Coordinator and counsel 
to facilitate written and oral presentations and to 
make the hearing process more accessible. 


The Timber Management Hearing will 


~ conclude in November 1992. Since May of 1988, 
. the panel will have held over 400 days of hear- 


ings, received submissions from more than 500 
witnesses, recorded 70,000 pages of written tran- 


~~ scripts and received in the order of 2,500 exhibits. 
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Ontario Waste Management - 
Corporation Hearing 

The Ontario Waste Management Corporation 
(OWMC) is proposing to build and operate a 
hazardous waste treatment and disposal facility 
for wastes from across Ontario. The facility, if 
approved, would be built near Smithville, in the 
Niagara peninsula. 

The panel heard evidence on four pa 
~ of the hearing. Phase 2 was concerned with the 
OWMC’s selection of a preferred waste manage- 
ment system while Phase 3 dealt with the selection 
of a preferred site. The fourth phase provided. . 
evidence with regard to the selection of appro- 
"priate technology and the design of the facility. 
With this information in evidence, the panel then 
heard about site assessment and anticipated . 
impacts in Phase 5. fees 
In the past year, three funded intervenors asked 

for an additional $1.4 million in an application for. 
supplementary funding under the Intervenor 
Funding Project Act. The panel Was prepared to 
award only $416,889 on the basis of the informa- 
tion provided. However, when information 
requested by the panel was provided, the panel - 


was able to properly evaluate the requests and an 


additional $383,431 was awarded. 

The evidentiary stage of the hearing is almost at 
an end and final argument is, expected to be heard 
early this fall. 


Ontario Hydro Demand/ 


Supply Plan Hearing 


- In April of 1991 the environmental assessment _. 


hearing based on Ontario Hydro’s 25-year. 
demand and supply plan Providing the Balance 
of Power began. Since then, 125 days of direct 
evidence and cross-examination by.219 partici- 
pants and intervenors have been heard by the 
panel. 
Eight of the proponent’s subject panels were 
completed by the end of March, 1992, covering — 
Ontario Hydro’s load forecasting, existing system, 
costs and cost concepts, demand management, | 
non-utility generation, hydraulic system, transmis- 


sion system, fossil generation and alternative 


energy sources. Two more witness panels, nuclear 
generation and overview of the Demand/Supply 
Plan, will be heard before intervenors present 


~ their own cases and are cross-examined by Hydro 


and other parties. 
Since March of 1991, numerous motions . 


_ have been brought, before the hearing panel 
. concerning, among other things, the granting of 


status to new parties and participants, the suit- 


- ability of the staged hearing approach to the _- 


assessment of hydraulic projects and the need 
for cumulative impact assessment, the relevance 
of arguments concerning the decentralization of 
electrical supply, the adequacy of interrogatory — 


responses by Ontario Hydro, and the effect’of | 
certain terms in the contract between Ontario ~~ 


Hydro and Manitoba Hydro on the exercise of 


_ the panel’s jurisdiction under the Environmental 


Assessment Act. The hearing panel has also 


_ rendered decisions on ee for supplementary 


Gin 


1, 
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-In September of 1991 the panel made a trip by 
helicopter to the Northern Ontario communities 
of Moosonee, Moose Factory and Kapuskasing. 

In addition to visiting proposed and existing - 

hydraulic sites, meetings were held in each 
community to allow local citizens to express 

| opinions and concerns about Hydro’s 

Demand/Supply Plan. 

Other site. visits included visits to the Nanticoke 
_ (coal-fossil), Niagara (hydraulic), and Darlington 
(nuclear) generating stations. The panel also made 
a trip to Clarkson, Ontario Hydro’s “nerve centre”, 
which controls the dispatch of facilities, and to the 
Kortright-Centre for Conservation which demon- 
strates small-scale solar and wind energy. 
generation. : 

In January of 1992 Ontario Hydro released an 
Update to the Demand/Supply Plan, the product 
of on-going planning and forecasting. The Update 
forecasts a reduced need for new electricity gener- 
ation compared to the original Plan-as a result of 

lower demand and increased demand manage- 
.- ment, energy efficiency and non-utility generation, 
all of which will reduce the need for new major. 
supply. The publication of the Update necessi- 
tated a hearing panel decision regarding its effect 
on the scope of the hearing. | 

Ontario Hydro’s 25-year plan is far feaching in 
scope, and many complicated issues have been 
raised by the large public affected. Addressing 
these issues is a formidable task, a process the 

panel expects to continue well into 1993. 
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The Niagara Escarpment and the Board 


In June 1990, the Ministry of the Environment 
assumed responsibility for the Niagara Escarpment 
Planning and Development Act (NEPDA). In the 


. Ministry’s ensuing assessment of roles and respon- 


sibilities, Niagara Escarpment Hearing Officers 
John. Duncanson and John McClellan’ were cross- 
appointed as members of the Environmental 
Assessment Board. Their new roles involve 
conducting hearings as part of Joint Boards on 


appeals related to development permits for under- | 


takings in the Niagara Escarpment Plan area, or to 

~ amendments to the Plan. Three other members 

of the EAB have been named by the Minister as 

hearing officers who have authority to conduct 

development permit appeal hearings when the 

need arises. | TEE 
Late in 1990, the first five-year review of the 

. NEP was completed, as required by the NEPDA 

- (Section 17), maïking a new phase: in planning 

for the Niagara Escarpment. The hearing on the | 

Review began in August 1991. : 
Short reports on the Plan. Review hearing, a 

- Plan Amendment hearing dealing with landfills on 

the escarpment, and the activities of the Niagara 

Escarpment Hearing Office follow. 


Niagara Escarpment Plan 

Review Hearings 

The provisions. of section 17 of the NEPDA require 
that a review of the Niagara Escarpment Plan , 
(NEP)-be undertaken not later than five years 
from the day on which the Plan came into effect 
~ on June 10, 1985, and subsequently at five year 
intervals, The Minister i is to “cause” the review to 
be conducted and, accordingly, on June 10, 1990 
- the Minister of the Environment requested the 
Niagara Escarpment Commission (NEC) to under- 
take the first review. | | 


. The NEPDA sets out the regime to be followed 


for giving notice of the Review and for consulta- 
tion with the public, the affected municipalities 
and provincial Ministries. The Act also provides 
that after the consultation period has expired, the 


~ NEC must appoint one or’more hearing officers to 


conduct hearings related to any proposals for revi- À 


"sions to the Plan. In this case, the NEC appointed 


two members of the EAB.(one of whom also acts 
as a Hearing Officer on development control 
appeals) as hearing officers. 

The hearing officers are required to conduct : 
the hearing and to submit a report to the NEC 


~ and the Minister. The report is to include a 


? 


summary of the evidence and the hearing officers 


recommendations. 


must submit its recommendations to the Minister. . 


After giving consideration to the comments 


received and the hearing officers’ report, the NEC. 


The Minister in turn must consider the reports 


from the NEC and the hearing officers and submit ( 


_ her recommendations to the Lieutenant Governor 


in Council. If the Minister’s recommendations ~ 


differ from the report and recommendations of 


the hearing officers, the Minister must give public ' 


notice describing her intentions. If this occurs, a 
period of 21 days is allowed for written submis- 


sions to Cabinet. The Cabinet may approve the © 


proposed Plan revisions or may approve them. 

with such modifications as it deems desirable. - 
The hearing commenced in Burlington on 

August 12; 1991, moved to Owen Sound in 


September for 10 weeks and returned to Lowville, 


_ in rural Burlington, on December Sth. After 86 


hearing days and 7 eventing sessions, the hearing , 


"of evidence was completed early in March, 1992.. 


The hearing officers requested that final submis- 


sions be in writing and filed by specific dates to 
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the end of April. 
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Of the 183 witnesses appearing at the hearing, 
_ 44 were persons appearing on their own behalf 
and the remainder represented other interests. In 
a few cases, experts or agents appeared several - 
times, representing a different client on each ee 
occasion. | ER 
In the first few weeks of the hearing, there : 
: were a number of procedural-motions related 


primarily to the applicability of certain legislation. 


Of particular interest were motions related to: 


a whether the Environmental Assessment Act 
should apply to the NEP Review; : 
= whether the Intervenor Funding Project Act 
should apply to the NEP Review hearing: 
= whether the hearing should be conducted 
in stages; | be 
= whether the hearing officers should make 
recommendations regarding site-specific 
amendments tothe Plan;and 
a the legislative requirements to be met when 
é transferring responsibility { for the implementa- 
tion of certain legislation oe one Ministry” 
to another. | 


Of the many contentious issues related to the 
Commission’s proposals, which affect differént 
regional and local interests along the 725 km  - 
length of the NEP Area, some of the most contro- 
versial issues proved to be those arising from NEC 
proposals to: | 


= delete new or expanded aggregate extraction 


facilities as a permitted use in the Escarpment : 


Rural designation; 

= delete low density plans of subdivision from 

= the Escarpment Rural designation; : 

= increasé réstrictions on the creation of new 
‘lots in the Plan area: be 

= delete all provisions for se retirement lots; 

= delete golf courses as a permitted use in the 

| gel ince oes designation; 


a require proof of “public need” for certain Plan 
amendments; ae: 
a impose a moratorium on all irl Construction 
in the Escarpment Natural designation and on 
all non-farm ponds in the other designations; 
and 
= increase the limits.to the uses: -allowed on 
escarpment slopes. 


It is.anticipated that the hearing officers’ 
report will be released in the next few months. 


Amendment 52 of the 
Niagara Escarpment Plan 


- On May 27, 1992 the Provincial Cabinet amended 


the Niagara Escarpment Plan to réquire landfill 
proposals to undergo a rigorous plan amendment 7 
process for new or expanded waste disposal 


"operations, or if there is a change in the type of 


material proposed for disposal. This Amendment 


: 52 Was initiated i in March, 1989 in response to 


presentations by citizens’ groups and advice fr om. 
several Escarpment municipalities. =. . 
Following initial objections to proceeding 
with this matter, six weeks of hearings began i in 
February, 1991. 
The evidence heard by the panel seriously 
questioned the suitability of Escarpment lands 
for the siting of landfills and the weight of this © 
evidence was that despite careful engineering in 
the preparation and management of sites, these 


Escarpment lands are generally unsuitable due 


to the uncertainties related to satisfactory contain- 
ment of contaminants. The seven findings of the 


- Joint Board for the Halton Landfill hearing in 
- February, 1989, were helpful in assessing the 


hydrogeological suitability potential for landfill 


_ sites. Responses given by two of the witnesses to 


the seven questions posed by these findings are . 


~ set out in full in the report of Amendment 52. 
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Concerns were raised for the duplication of 
process between the Niagara Escarpment Planning 
and Development Act, the Environmental 
~ Assessment Act and the Environmental Protection ~ 
Act. These were dismissed by the panel on 
- evidence that there is nothing to prevent parallel 
_ processing under the necessary legislation and 

that there is sufficient difference in the purposes 
_and means of applying the provisions of these 

three Acts to justify the need for separate consider- 

ation under the Niagara Escarpment Planning and ~ 

Development Act. 

The outcome of the hearing was a recommen- 
dation that Amendment 52 be approved, with 
amended wording, That amended wording is 
now set out in the Niagara Escarpment Plan. - - 


Niagara Escarpment Hearing Office — 
Of the 843 applications considered by the Niagara 
Escarpment Commission during the 1991-1992 
fiscal year, 115 were appealed. Of these, 11 went 
to a Consolidated Hearing, 21 appeals/applica- 
tions were withdrawn, one file was closed and 
four were adjourned sine die. Hearings were held 
on the remaining 78 appeals: Decisions by the 
Minister have been made on 74 applications, with 
four decisions still outstanding. Of the decisions 
made, the Minister has concurred with the recom-. 
mendation of the hearing officer on all but two _ 
applications. In addition, two Plan amendment 
hearings were held. : 


16 


m ANNUAL REPORT 1991-1992 m. 


Index of Decisions 


Environmental Protection Act 


EP-90-02 
APPLICANT: © 


ISSUE: . 


- DECISION: 


RELEASE DATE: : 


EP-90-03 — 
APPLICANT: 


ISSUE:. 


DECISION: 


ive Mc Landfill 


Kenora 


Concerning an application by the Corporation of the Town of Kenora for a five 
year extension of the existing Tri- -Municipal Landfill site and an expansion of the 
site in the Township of Haycock in the District of Kenora which serves three 


* municipalities: Kenora, Keewatin and Jaffray-Melick. 


_ At issue was not the expansion itself, but the conditions of approval. 


Subject to conditions set out by the Board, approval was given to the extension 
and expansion permitting continued use of the Tri-Municipal Landfill Site by the 


‘municipalities of Kenora, Keewatin and Jaffray-Melick and surroundiñg territories. 


Conditions of approval covered the monitoring and mitigation of leachate from | 
the site, the collection of hazardous household waste, and Kenora’s efforts to 
reduce and divert waste. 


8 November 1991 


City of Orillia 


Concerning an application by the City of Orillia to expand the service area of 
its Kitchener Street Landfill Site to accept waste from the Township of Rama 


. and the Township of Orillia, in addition to the already serviced City of Orillia. 


None of the parties opposed the expansion of the service area, but there was 


disagreement over the conditions of approval. Community-based parties were | 
particularly concerned that the-principles of RAT Reuse and Recline 
be observed. 


Approval for expansion of the area of service of the Kitchener Street Landfill Site 


was granted subject to conditions. - 


Conditions of approval covered planis for waste minimization and operations, 
_ including implementation of reduction, reuse and recycling; the monitoring and 
control of ground and surface water quality; the improvement of water quality — 


affected by the landfill; and establishment of a waste advisory committee to 


‘advise and assist the three municipalities with Pease to all aspects of waste .— 


management. 
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Consolidated Hearings Act 


CH-85-03 (1991) © 
APPLICANT: ~ Ontario Hydro (Southwestern) 


Concerning an application by. Ontario Hydro to nie part of the decison of 
the Joint Board dated February 20, 1987 for the purpose of clarification. Ontario | 
Hydro had applied for the acquisition of property rent for transmission use in 
the Kincardine, Barrie, and London areas. 


ISSUE: me At issue was whether Ontario Hydro was responsible for the relocation of resi- 
ny -dences and outbuildings that fell within 75 m of the edge of a Hydro right-of-way. 


DECISION: __. Several sentences were added to Condition 22 of Schedule “A” of the decision of 
| the Joint Board dated February 20, 1987 to clarify that.the proponent shall not be ~ 
fea for the relocation of a residence if such relocation i is unreasonable. 


RELEASE DATE: © ay 1901 


” CH:89-09 
APPLICANT: | Leone and Ruth Legros 
Concerning two appeals: from a decision of the Niagara Land Division | 
. Committee, which refused the parties’ application for consent to’ sever land; and 
-from a decision of the Niagara Escarpment Commission (NEC) which refused a 
development permit application for their lot in the village of St. David's in the | 
Town of Niagara- on-the-Lake. | 
ISSUE At issue was whether ihe Legros’ Jot fell thin the Boundaries of the village of. 
| St. David's, which is within the Minor Urban Centre designation. Development 
within a minor urban centre is subject to a wider range: of permitted uses than 
development outside such a designation. The boundary of St. David's is under — 
negotiation between the Town of Niagara-on-the-Lake and the NEC. 


DECISION: : The Board granted the requested severance and development permits provided 
| that the AA fulfilled pois conditions. 


RELEASE DATE: 20 Decne 1991 


Saas 
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CH-90-08 


. APPLICANT: . 


ISSUE: 


= DECISION: 


RELEASE DATE: 


CH-90-09 


APPLICANT: 


ISSUE: 


DECISION: 


. RELEASE DATE: 


; ARE Industrial Dae 


Concerning two matters: an appeal by the applicant from a decision of the 
Niagara Escarpment Commission (NEC) refusing an application to increase the 
permitted uses within a commercial plaza in the Town of Flamborough in the 
Regional Municipality of Hamilton-Wentworth and a request by the applicant to 
amend the Official Plan of Flamborough to Urban Commercial from Highway : 


‘Urban- Commercial 


Mountainview was seeking a designation that would.allow it the following u uses: 


‘convenience retail, restaurants, personal service and office. 


. The Board redesignated the lands Highway Commercial-Urban-Site Specific 
- Area #1. The appeal was allowed provided the uses were limited to the four 


proposed, and pending fulfilment of specified conditions which included adher- 


. ence to the Site Plan Agreement with the Town of Flamborough (specifically with 


respect to landscaping, lighting and garbage), Negotiation. with Ontario Hydro to 
plant trees on an adjacent Hydro fight: -of-way, and construction of a pedestrian 
walkway. . 


21 May 1991 | 


| Regional Municipality of Disha’ 


_ Concerning an sian Reet under the Environmental Protection Act by the 


Regional Municipal ity of Durham to establish a landfill site in the village of 
Whitevale in the Town of Pickering, Regional Municipality of Durham. | 


Initially intended to be exempted from the Environmental Assessinent Ac thé 
application was later withdrawn after the Minister of the Environment suspended 
the exemptions under the Environmental Assessment Act for this and another site. 


The Town-of Pickering, Pickering Ajax Citizens Together and the Whitevale and 


_ District Residents Group brought motions for costs resulting from the withdrawal: 


of the application, against Durham and/or-the Ministry of the Environment (MOE). 


~ The Regional Municipality of Durham was ordered to pay a total of $136,905.60 
_ in-costs to the Town of Pickering, the group Pickering Ajax Citizens Together, and 


the Whitevalé and District Residents roc Claims for costs against the MOE 
were dismissed, : : 


26 April 1991 
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CH-90-11 
APPLICANT: 


ISSUE: 


DECISION: 


RELEASE DATE: 


CH-91-02 . 
APPLICANT: 


ISSUE: 
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ne FREE Limited — 


Rocksprings Enterprises Ltd. applied an received approval font the ae 
County Planning Approval Committee to sever a lot in the Township of : 
Sydenham. Niagara Escarpment Commission ee denied apport to develop 
the proposed severed lot. 


| This matter involved two ne the NEC ue the Grey County decision 
” granting severance approval to-Rocksprings; and Rocksprings appealed the 


NEC's decision denying the development permit. 


"At issue was whether the severance should be granted; whether the development | 


permit should be granted, and whether any terms or conditions should apply to 
these applications. | 


The Joint Board allowed the appeal by the NEC, and dismissed the dar by 


| Rocksprings Ltd. The request for consent to sever and develop the property was 


denied. 


The Board found that the Rocksprings’ proposal did not coinply with: the - 
Niagara Escarpment Planning and Development Act; the Niagara Escarpment 
Plan’s new lot policies; the Planning Act, Section 50(4); and the Niagara 
Escarpment Plan’s objective of avoiding adverse cumulative impact on nthe 
Escarpment’s scenic and open landscape. : 


13 September 1991 


Mr. and Mrs. Sebastian Cappellano 


Concerning two appeals, by the Niagara Escarpment Commission (NEC) from a 
decision of the Committee of Adjustment of the Town of Mono granting an appli- 
cation by Mr. Cappellano to sever land; by Mr. Cappellano from a decision by the 
NEC refusing an application for a development permit to construct a alee ss 


_dwelling on the severed land. 


The Cappellanos intended to sell the severed land to ur income to finance 


… full-time farming. _ 


At.issue was conformance with the new lot creation section of the Niagara 


Escarpment Plan on strip development and fragmentation of farms, and whether 
~ severance for the purpose of income generation was appropriate. 
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DECISION: 


- RELEASE DATE: 


. CH-91-04 
APPLICANT: 


ISSUE: 


DECISION: 


- RELEASE DATE: : 
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_ The Board allowed the appeal of the NEC and dismissed the appeal of the | 


Cappellanos. The application for a development permit was denied, because 


~ creation of the proposed lot would cause farm fragmentation of the land around 


it. The Board cited decisions of the Ontario Municipal Board where the génera- 


tion of income was not found to be a proper planning principle peine à the - 


granting of consent. 


21 October 1991 


Percival and Imrie 


Concerning the two related appeals on severance and development: by the 
Niagara Escarpment Commission (NEC) from a decision of the Regional 
Municipality of Peel granting an application by Marion Percival for severance 

of land; by John David Imrie from a decision of the NEC refusing a development 
permit application for the proposed severed lot. | 


At issue was whether the consent to sever was in the public interest as repre- 
sented by the Niagara Escarpment Plan, if the proposals conformed to the Town 
of Caledon Official Plan and if the frontage to depth ratio of the proposed lot 


-would be appropriate. 


The appeal of the NEC was allowed and consent to sever was denied. The 


_appeal concerning the development permit was dismissed... ° 


The Board found that the proposal would have a negative effect on the public : 
interest as it failed to meet the lot policy requirements and strip development . 
_ conditions set out in the Niagara Escarpment Planning and Development Act. 


The proposal did not conform to the Caledon Official Plan because it would 
create a lot with an inappropriate frontage to depth ratio. 


‘14 February 1992 
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Intervenor Funding Project Act 


EA-90-01 (F) 
FUNDING PROPONENT;  Ontario-:Hydro 


Supplementary funding was.requested by Pollution Probe under the Intervenor 
~ Funding Project Act to permit continued participation in an Environmental + 

Assessment Board hearing on Ontario Hydro’s application requesting require- 

ment and rationale approvals for electricity generation based on 25 year plan. 


ISSUE: ne At issue was Pollution Probe e ligibility for funding and funding allocation as. 
a result of changed circumstances in staffing that rendered wen viene award 
| ‘inadequate. | | 
DECISION: | Thé panel awarded $49, 115.95 in supplementary funding to Pollution Probe, 


correcting for an error in the.original award and compensating the intervenor ; 
for additional consultant costs. fe 


RELEASE DATE: 25 March 1992 


EA-91-01 (F) ious 
FUNDING PROPONENT: Laidlaw. Waste System Limited 


Funding was requested under the /ntervenor Funding Project Act to support the 

~ participation of intervenors in a hearing examining the application by Laidlaw | 
Waste Systems Ltd. for por to expand a landfill site in je ones of 
Storrington. 


ISSUE: Whether an intervenor having a particular interest.should receive funds only. . 
| for issues that relate directly to that interest; the reasonableness of the legal time 
requested; the reasonableness of the amounts requested for expert Witnesses; 
efforts to. raise funds; whether an individual whose interest in the matter is not 
demonstrably different from that of the members of a funded intervenor group 
should receive funding for full-time legal representation; and whether a private 
proponent should be treated differently under the IFPA than a public proponent. 


DECISION: After. deterinining the reasonableness of the legal time requested, the two inter- | 
Es venors were awarded 800 and 915 hours respectively for a 40 day hearing. In . 
"assessing the amounts requested for expert witnesses, the panel found that the 
intervenors’ proposed hydrogeological reviews were duplicative, and that a 
project coordinator was not necessary. With respect to fund raising efforts, the 
_ panel required a citizens group to contribute 2% and a municipality 50% of the À | 
approved budget. The panel also decided that a private proponent should not. ° 
be treated differently. under the IFPA than a public proponent. ae 


RELEASE DATE: ~ 14 February 1992 
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EA-91-01 (F) 


FUNDING PROPONENT: 


ISSUE:* 
DECISION: 


RELFASE DATE: 


CH-87-02 (FAS I) 


: FUNDING PROPONENT: 


ISSUE: 
DECISION: 


RELEASE DATE: 


Laidlaw Waste System Limited 


Funding was requested under the Jntervenor Funding Project Act to finance | 
property appraisals ne near r the Storrington ue Landfill Site in the County : 


of Frontenac. 


One of the proponent s witnesses had already submitted a report examining. 


‘the impact of a landfill site on property values. At issue was whether oe 
| consultant s property: value analysis was warranted, 


The nature of the proposed study was different from the study relied upon iy 


the proponent. The panel awarded $7,500 for the assessment of property value 
impacts. 


31 March 1992 


Ontario Waste Management Corporation (OWMC) 


Three intervenors made an application for supplementary funding under the 
Intervenor Funding Project Act. The hearing concerned an undertaking by 


_ OWMC to establish a hazardous waste management system in the Township of 


West Lincoln, in the Regional Municipality of Niagara. The three applicants made 
a collective “fourth intervenor” application for further expert witness funding. 


The issues that arose in assessing the adequacy of the original award included” 
the level of detail necessary to support à request for supplementary funding, the 
panels role in examining the reasonableness of the use of funds spent to date, 
and the extent to which criteria Were met. 


The intervenors were awarded $416, 880 (29% of the request) for légal expenses, 


~ technical consultant/coordinator fees, general disbursements, and costs for expert 
| witnésses. Applications that were dismissed due to lack of information would be 


considered when’ ph information Was Fe 
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CH-87-02 (FAS I) 
FUNDING PROPONENT: 


ISSUE: 
- DECISION: . 


RELEASE DATE: 


CH-87-02 (FAS IH) 
FUNDING PROPONENT: 


ISSUE: 


. DECISION: : 


RELEASE DATE: 


_CH-90-03 (F) 


FUNDING PROPONENT: 


‘ISSUE: 


- DECISION: 


RELEASE DATE: 
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Ontario Waste Management Corporation (OWMC) 


Three intervenors requested further, supplementary funding under the (Heron 4 
Funding Project Act to participate in the OWMC hearing. | 


At issue was the eligibility for supplementary funding of intervenors whose appli- 
cations had been denied in the decision of CH-87-02 (FAS I) due to inadequate _ 
information, and who had now furnished adequate information for evaluation: 


The thrée intervenors were awarded $383,431.90 in supplementary funding. 


17 June 1991 . 


Ontario Waste Mapaeot Corporation (OWMO) 


Three intervenors requested further supplementary funding ne the. Intervenor | 
Funding Project Act to participate in the OWMC hearing. 


Funds were requested for an unanticipated expert witness review of new OWMC 
documents, but the intervenors were unwilling to contribute anything towards - 
the cost. | 


_ The three intervenots were awarded $13,784.94 (90% of the amount requested) 


towards expert witness review costs, and were required to contribute the 
first 10%. 


11 September 1991 


City of Orillia 


_~ Funding was requested under the Intervenor Funding Project Actto enable the 


intervenors to participate in a hearing under the Environmental Protection Act — 
examining the proposal of the City of Orillia to expand the service area of its 
Kitchener Street landfill site. 


At issue was the el ligibility for funding and the funding award to intervenor 


The two ‘intervenor groups were awarded 39%, 883.60 for | a costs, expert 
witnesses and disbursements. 


25 jul y 1991 
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- CH-91-01 (F) 


FUNDING PROPONENT; . 


ISSUE: 
DECISION: 


RELEASE DATE: 


CH-91-01 (F) - 


FUNDING PROPONENT: 


ISSUE: 


_ DECISION: 


RELEASE DATE: 


Innisfil Landfill Corporation (Interim Decision) - 


: Parties requested funding under the Intervenor Funding Project Act to pärticipate 


in the Environmental Protection Act hearing examining the proposal of the 
Innisfil Landfill Corporation to continue operating and to expand a waste 
gispeeal site in the Town of Innisfil. 


"At issue was the eligibility for funding A intervenors opposing the proponent’s 


application for a Certificate of Approval. 


In this interim decision, four intervenors were found to be eligible for intervenor 
funding. 


7 October 1991 


Innisfil Landfill Corporation 


Parties requested funding under the Intervenor Funding Project Act to participate 
in the Environmental Protection Act hearing examining the proposal of the 
Innisfil Landfill Corporation to continue operating and to expand a waste 
disposal site in the Town of Innisfil. 


At issue was whether the intervenors were entitled to separate funding for legal 
representation at the hearing. 


To avoid duplication in areas of expert study, it was assumed for funding 
purposes that the Town of Innisfil, the Conservation Authority and the 
Ratepayers’ Association would be represented by the Town's counsel. These ~ 
intervenors were to resolve the duplication problem by identifying their own 


= issues of concern and applying for separate supplementary funding if necessary. © 


_ The intervenors were‘awarded $316,376: 


29 November 1991 
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Intervenor ATLEINE, Programs Pursuant to Orders in Council 


FA-87-02 (F) 91/92 (O.C. 672/91) 


FUNDING PROPONENT: 


ISSUE: 


DECISION: 


RELEASE DATE: 


__ OC-91-01 (F) - 


FUNDING PROPONENT: 


ISSUE: 


DECISION: 


. RELEASE DATE: 


Ministry of Natural Resources, Ministry of Environment 


Nine existing participants applied for funding to support their further participa- 
tion in a class environmental assessment hearing examining the environmental 
effects and public input in the planning of timber management on Crown lands. | 
in Ontario. 


Béfore.the hearing, a mediation process was Gee au in helping the patties : 
find common ground and thereby reduce their costs. a 


| At issue were eligibility and allocation of additional Order in re intervenor 
: funding of a 000 for the nine parties who submitted applications. , 


The $450,000 was allocated among six of the nine applicants for legal and expert 


fees and disbursements, and one intervenor was required to remit RUE for 


the balance of unspent and unallocated funds 


23 ju ly. 1991 


The Essex-Windsor Waste Management Committee 


This was a program to distribute funds provided voltintily by the proponent, . 


pursuant to an Order in Council, to finance public involvement i in a pre-hearing _ 


process. ‘The funding program was restricted to the landfill component of the 


Essex- Windsor Waste Management Master Plan Process. : 


The intervenors were concerned with the application for approval by the Essex- 


Windsor Waste Management Committee for the expansion and long term use of - 


a landfill site’in the Township of Colchester North and a second anes site in the 
ee of Maidstone. ie 


At issue were eligibility and:allocation of funds.among eleven applicants for 
$500,000 under the terms and conditions of the Order in Council. 


The Board distributed $165,425 in funding for legal and Fer fees a snes : 


ments. Three applications were dismissed. 


23 March 1992 
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_Chair's Message 


Like everyone whose mission it is to 
serve the Ontario public, the Environmental 
Assessment Board must find ways to continue 

to do its job in a time of shrinking government 


resources. Environmental Assessment Hearings 


must always be an economical means of 
ensuring that new projects are environmentally 
sound and create a better Ontario. 


The Board holds different types of 
hearings. Some members are cross-appointed to 
hear Niagara Escarpment development permit 


appeals. These hearings do not involve lawyers | 


and usually last less than a day. Niagara 

_ Escarpment Plan Amendment hearings are more 
complex and involve counsel representing the 
applicant and other major interests. 

Applications involving the Niagara Escarpment 
and local official plans often require hearings 
under the Consolidated Hearings Act. If they 
relate only to development permits and 
severances, these hearings generally are 
completed within one day. 


Hearings under the Environmental 
__ Protection Act which involve expansions of 

- existing landfills are usually relatively short, but 
the Board holds preliminary hearings in order to 
identify parties, clarify issues and establish an : 
efficient process. The process may include | 
written evidence and answers to written 
questions as well as meetings between the 


parties, with or without a Board facilitator, to try 


to limit issues and identify areas of contentious 
evidence. A date for receiving funding 
applications is also set at the preliminary 


hearing, as is a date for a funding hearing. Once 
funding issues have been determined, the main | 


hearing starts. 


Our most contentious and lengthy 
hearings are those under the Environmental 


_ Assessment Act or joint board hearings under the 


Consolidated Hearings Act which involve the 
Environmental Assessment Act and the Planning 


. Act. These hearings often involve multi-million 


dollar undertakings or plans which would set the 
ground rules for planning of costly projects over 
many years. The complexity of the undertaking 
and the style of hearing, following the Statutory 
Powers Procedure Act, have often combined to 
make the hearing process unacceptably 
expensive and time-consuming. 


The Board has been taking action on 


several fronts. 


Board members and senior staff met 
regularly and often during the first part of 1993 
to develop a strategic plan which we will use to © 


- chart our course over the next several years. We 


agreed that the Board’s most important purpose 
is to make good decisions for the protection, 
conservation and wise management of the 
Ontario environmenit, using both the traditional 
hearing process and new, creative techniques. 
There are more details later in this report. 


We have been very fortunate in adding 
to our staff an Executive Co-ordinator, Gail 
Morrison. Gail ran the hearing office for the 


. Hydro Demand/Supply Plan hearing and, in. 


addition to administrative responsibilities, 
performed an invaluable liaison function with 
the parties. We intend to have Gail work as the 
case manager for major hearings before the 


Board and to provide staff guidance and training 


so that staff members will continue to improve 


their abilities to manage the Board’s caseload. 


Our dedicated and hard-working staff 
are able to play a more innovative and proactive 
role than in the past: for example, they provide 
potential parties with draft procedural directions 
and each others? contact person so that the 
hearing schedule and issues can be discussed 
prior to the preliminary hearing. Staff members 
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are the front line in pre-hearing matters, and the 
Board relies on their ability to recognize and 
prevent problems early in the process. . 


New part-time Board members Linda . 
Pugsley, Bob Edwards, and David Evans bring 
new perspectives as.well as a great deal of 
enthusiasm and hard work. We welcome them 
and hope they will be with us for the long term. 


A worthy challenge to staff and Board 
members is Management Board Secretariat’s | 
“plain language” initiative. We support this 
idea and are trying to use a simpler and more 
direct style for Board decisions, public notices 
and guides on how to participate in hearings. 
Our decisions have to. make sense-to anyone 
interested enough to read them -- not just to 
lawyers, Scientists and specialists in the EA 
process. 


Although intervenor funding has ~ 
undoubtedly improved the quality of the 
information provided at hearings, it has also 
lengthened the hearing process. Based on our 
experience, we are applying the criteria in the 
Intervenor Funding Project Act and our 
procedures to emphasize that funded 
interventions must help the Board to understand 
the issues and, at the same time, reduce 
duplication of evidence and the Soe of the 
hearing. ; 


In the joint board Ontario Hydro West 
of London transmission line hearing, our 
Executive Co-ordinator met with the potential 
parties to coordinate their cases and their 
interests. She also assisted in the formation of 
an umbrella intervenor group, and took part in 
_ Negotiations to identify the primary issues. 
After consultation with the parties, the hearing 
panel set a time frame for the hearing as a whole 
and for individual segments, so that progress 
can be measured. We plan continuous case | 
management throughout this hearing, aiming to 
set a new standard of streamlined hearings for 
major applications under the CHA. 


Pre-hearing settlement conferences are 
now held for most hearings expected to last 
longer than a few days. During these 
conferences, a Board member (who will not be : 
on the hearing panel) attempts to get agreement ° 
about limiting issues and providing further 
technical information, if necessary, so the 
hearing will move expeditiously. Our first 


- successful experience with this type of session 


was with the Storrington Landfill hearing, where 
substantial agreement was reached on technical 
issues and on further work to be undertaken by 
the proponent. This allowed the hearing to: 


_ proceed without interruption once it began. 


_Arecent example of the effectiveness of 
pre-hearing settlement conferences is the 
Eastview Landfill. Here, a Board member 
became involved in experts’ scoping meetings 
as a facilitator when it appeared that these talks 


- were breaking down. As a result of the 


facilitation and the parties’ arguments, the 
hearing of evidence was completed in four days, ° 
rather than the 16 - 20 days originally estimated. 


In the Green Lane Landfill hearing, the 


estimated hearing time had been four weeks, but 
after a pre-hearing settlement conference the 
hearing was completed in seven days. In both of 


these examples, the hearing itself focused on the 


issues of real concem to the parties. We believe 


_ that this type of issue resolution allows 


communities to have more say over decisions 
which affect them. — 


Given our positive experiences with 
alternative dispute resolution conducted by our 
Board members, we are organizing further 


training for Board members and staff. As will 


be described later in this report, a group of 
University of Toronto students, with direction 
from one of our members, examined the use of 
alternative dispute resolution in the Board’s 
process, with specific recommendations for 
putting these ideas into practice. As part of our 
strategic plan follow-up, we are looking at the 
experience of other tribunals as well as 
organizing training for the fall of 1993. 
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For the longer term, we are working 
with other tribunals to suggest amendments to 
the Statutory Powers Procedure Act which 
. would allow more innovation in the hearing 
process. Tribunals should gather evidence 


fairly, but without nécessarily allowing parties . 


to call, examine and cross-examine witnesses 
endlessly. The use of alternative dispute 
resolution techniques should also be Se ata 


. inthe statute. 


Meanwhile, the Board has decided that 
in plan and program type hearings where the 
issues are complex and the policies significant, 
we cannot rely solely on adversarial methods. 
We have now seen two major plan-type cases 
(Timber Management and the Ontario Hydro 
Demand/Supply Plan) which have created the _ 
impression that all hearings are much too long 
and expensive. We believe that these types of 
undertakings should be considered in a hearing 
context, and that we must find more effective © 
methods of conducting these hearings. We 
think an investigative approach at the beginning 
. Of the process should be adopted, which would 
then be followed by examination and cross- 
examination on limited issues. More 
specifically, a plan EA hearing might involve © 
- several steps, the first of which would be an 
open public forum in which the Board would 
hear briefs and submissions on the EA | 
document from a wide variety of community 
interests. A Board report identifying and 
defining the major issues of the plan could then 
be issued. A hearing would take place in the 
. usual adjudicative style with the proponent and 
intervenors, but within the framework of already 


defined issues. The Board would then follow its . 


practice of releasing a written decision with 
reasons. | 


_ We will also be assessing each joint 
board hearing for its readiness to proceed even if 
proponents fail to follow all of the procedural 
_ requirements under each piece of legislation 
under which the hearing is constituted. This 


accords with the Divisional Court’s opinion in 
response to a stated case from the joint board 
considering the Ontario Hydro West of London 
transmission line undertaking. An earlier joint 
board decision on the RSI Landfill application 
had said that the joint board did not have 
jurisdiction to proceed with a hearing because 
the proponent was not ready to proceed on at 
least two matters requiring a hearing. The 
Divisional Court in the Hydro stated case 
commented on the RSI decision and disagreed : 


with that conclusion. It confirmed, however, 


that each joint board has the ability to control its 
process and ensure that the applications offer 
enough information to hold a hearing. 


It is possible that early registration by 
proponents under the Consolidated Hearings 
Act, in response to the Divisional Court’s 
opinion, may increase the perceived length of 
hearings. Proponents may register earlier and 
expect joint boards to be involved in assessing 
readiness. for hearings earlier in the process. . 
More preliminary meetings would then be 
necessary, depending on the state of readiness of 
particular applications. Nevertheless, we will 
establish joint boards and have them determine 
how each hearing will proceed. We will strive 
for a more integrated, timely process but. we 
must also guard against the hearing process 


- becoming a forum for the design of the 


undertaking rather than a hearing on whether or 


- not “ane SAGE be given. 


We expect that for undertakings which - 
fall within categories frequently considered. by 
the Board, proponents will have the benefit of 
generic guidelines being developed by the 
MOEE which set out with some clarity what is 
expected. Intervenors will be able to use these 
requirements to test the undertaking. The 
common understanding of EA requirements for 
specific types of undertakings should also assist 
in narrowing or limiting issues, especially if 


. time constraints have been imposed. 
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Over the past two years, training for _ 
members has included seminars and hands-on 
workshops on such topics as mediation _ 
techniques, decision-writing, skills training for 
chairing hearings and the relationships between 
the Planning Act and environmental planning. 
We have also scheduled presentations at regular 
Board meetings on such issues as negotiations _ 
conducted by Aboriginal people, siting facilities 
where there is a willing host, and setting time _ 
limits for hearings. New members receive 
orientation and arè encouraged to attend 
hearings as observers before they are paired with 
experienced members to comprise a panel of the 
Board. As an additional aid for all members, we 
are providing a reference binder containing 
summaries of Environmental Assessment Board 
cases. 


We recognize the government’s budget 
problems and the urgent need for efficiencies. 
Members and staff are working hardon © 
improvements. and innovations, considering the 
interests of both the proponent and intervenors, 
and the necessity for thorough and respected _ 
decisions. While we understand the importance 
of communication with the public, this report — 
was produced in-house and is being distributed 
to a targeted audience to save money. _ 


The Board is committed to the 
development of an effective and efficient 
hearing process that respects the principles of 
faimess, promotes constructive public 
participation and results in environmentally 
sound and affordable decisions. ~ 


Aids (Ee 


Grace Patterson 
Chair 
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Members of The Board 


Grace Patterson has been the Board Chair 
since February, 1990. She practised 
environmental law with the Canadian _ 

- Environmental Law Association until her 
appointment to the Board as a Vice-Chair in 
1986. She was a director of several 
environmental organizations and served on the 
Science Advisory Board of the International © 

Joint Commission and on the Canadian 
Environmental Assessment Research Council. 
Ms. Patterson was also a special lecturer on 

environmental law at Queen’s University Law 
School. | | 


Dr. George Connell is a part-time Vice-Chair 
from Toronto, appointed to the Board in . : 
January, 1990. He is a former president of the’ 
University of Wester Ontario and the 
University of Toronto, an officer of the Order of 
Canada and a Fellow of the Royal Society of 
Canada. His memberships in professional 
societies include the Canadian Biochemical 
Society (president, 1973-74), the American 
Society of Biological Chemists and the 
Canadian Society for Immunology. Dr. Connell. 
chairs the National Round Table on the 
Environment and the Economy. 


ed 


Kate Davies is a part-time member from 
Ottawa, appointed to the Board in July, 1990. 
She holds a doctorate in Biochemistry from 
Oxford University in England and prior to her 
_appointment was Manager of the City of 
Toronto’s Environmental Protection Office. She 
has also had appointments to the Intemational 


Joint Commission’s Science Advisory Board 
and the Canadian Environmental Assessment 
Research Council. She is currently the president 
of Ecosystems Consulting Inc. ee 


: Barbara Doherty is a full-time Vice-Chair 


from Toronto appointed to the Board in 
November, 1988. She graduated from the 
University of Western Ontario with a B.Sc. in 


_ 1977 and from Osgoode Hall Law School in 


1980. .She was called to the Bar in 1982. Ms, 
Doherty practised civil litigation in Toronto and 
appeared before a wide variety of courts and 
administrative tribunals until her DU to 
the Board. 


John Duncanson is a part-time member from 


-Orangeville. Mr. Duncanson obtained a B.A. 


from the University of Toronto in 1947 anda | 
Business Certificate in 1968. He was employed 
in various management appointments with Bell 


. Telephone Company from 1947 to 1969, was 


the Director of the Department of Alumni 
Affairs at the University of Toronto from 1969 
until 1974. He became a Hearing Officer under 
the Niagara Escarpment Planning and va 
Development Act in 1975. He was cross- 
appointed to the Board on January 1, 1991. 


Dr. Paul F.J. Eagles, is a part-time member . 
from Cambridge, appointed to the Board in 


~ December, 1987. Dr. Eagles holds a B.Sc. in 


Biology from the University of Waterloo, an 
M.Sc. in Zoology and Resource Development 
from the University of Guelph and a Ph.D. in 
Urban and Regional Planning from the 
University of Waterloo. He is presently a 
faculty member in the Department of Recreation 
and Leisure Studies at the University of 
Waterloo. Dr. Eagles has published extensively 
on applied ecology, resource management and 


outdoor recreation. 
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Robert Edwards is a part-time member of the 
Board appointed to the Board in July, 1992. He 
obtained a B.A. from Glendon College of York 
University in 1972, and an LL.B. from the 
University of Toronto in 1977. He was called to 
the Bar of Ontario in 1979, and has practised 
law in Thunder Bay since then. The focus of his 
practice has been on administrative law, with . 
particular emphasis on labour and employment 
law. He has acted as counsel for a number of 
groups concerned with environmental matters 
throughout Northwestern Ontario. 


David Evans is a part time. Board member from 
Toronto appointed in July 1992. He is an 
experienced environmental mediator, facilitator 
and trainer, and has spoken widely on issues 
related to public consultation and community 
affairs. From 1980 to 1985, David Evans 
operated: a mediation and advocacy consultancy 
in Calgary, Alberta. After leaving his : 

_consultancy, he became Manager, Community 
Affairs for the Ontario Ministry of the 
Environment. . In that capacity, Mr. Evans was 
responsible for supporting the implementation 
of the Ministry policy on public consultation — 
including developing consultation training 
materials for Ministry staff. Presently, David 
Evans is a community affairs consultant . 

’ working out of Toronto. He provides public 
consultation, conflict resolution and strategic 
communications services to his public and 
private sector clients. Mr. Evans received his 
Bachelor of Arts (Anthropology) from 
McMaster University and his Master of Arts | 
(Sociological Anthropology) from the 
University of Calgary. He is also a certified 
teacher in Alberta and Ontario and has taught 
for five years. 


Len Gertler is a full-time Vice-Chair, 
appointed to the Board in May, 1990. Heisa 
Professor Emeritus, University of Waterloo, and 
_ a Fellow of the Canadian Institute of Planners. 


He has combined an interest in planning, 
development, and environmental management in 
both an urban and regional context, and in 1! 
Canada and abroad. Foreign assignments have 
included work in Southeast Asia and the 
Caribbean for United Nations agencies as well 
as the Canadian International Development 
Agency. He is the author and editor of several 
books on environmental and planning issues. In 
April 1991, he was cross-appointed to the 


- Ontario Environmental Appeal Board.- 2 - 


Esther Jacko is a part-time member of the © 
Board from Birch Island, appointed in April | 
1989. Ms. Jacko is the Lands Manager for the 
Whitefish River First Nation Council. She 


served as the native spokesperson for the 


Algoma-Manitoulin Nuclear Awareness Group. 


Ms. Jacko is also a member of the North 
- Channel Preservation Society, which is 


endeavouring to preserve the historical and 
environmental integrity of Nehahupkung, also 
known as Casson’s Peak, in Baie Fine. She is 
currently a member of the Canadian 
Environmental Assessment Research Council. 


Jim Kingham is a full-time Vice-Chair who has | 


been involved in environmental work for 25 
years as a scientist, negotiator and manager. He 
developed the Canadian Ocean Dumping | | 
Control Bill, negotiated certain marine 
environmental protection and technology issues 
associated with the Law of the Sea and chaired a 
standing Working Group of the U.N. Maritime 
Organization. He also developed a federal | 
Environmental Emergency Prevention Program 
and strategic plans for the clean up of the Great 
Lakes and for the work of the Environmental 


- Protection Service. Before joining the Boardin . 


1987, Dr. Kingham was the Regional Director- 
General for the Ontario Region of Environment 
Canada and was the Canadian Chairman of the 


_ IC Water Quality Board. 
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Anne Koven is a full-time Vice-Chair from 
Toronto. Appointed to the Board in April, 
1987, Ms. Koven holds a Masters’ degree in 
Public Administration from Queen’s University. 
She was Research Director of the. Upper Ottawa 
- Landfill Site Study, commissioned by the 

_ Ontario Ministry of Health, from 1981 to 1986. 


She has worked in the mining industry and with 


the Ontario Advisory Council on Occupational 
. Health and Safety. 


Alan D. Levy is a full-time Vice-Chair from 
Toronto, appointed to the Board in May, 1990. 
He holds a B.A. and an LI.B. from the 
University of Toronto. For 18 years he 


practised law in the area of litigation, appearing — 


before both courts and tribunals. Mr. Levy was 
-one of the founders of the Canadian 


Environmental Law Association, and remained a 


- member of its board of directors for 20 years 
until his appointment. In April 1991, he was 
Cross-appointed as a member of the Ontario 
Environmental Appeal Board. 


Elie W. Martel is a full-time Vice-Chair from | 
Capreol. Mr. Martel was a teacher and 

~ elementary school principal prior to 1967 when 
he was elected to the Legislative Assembly. Mr. 
Martel served as the NDP member for Sudbury 
East until 1987 and was House Leader for his 


party from 1978 to October 1985.. As.a member 


he did extensive work on environmental issues. 


Mr. Martel is the author of two major reports on 


health and safety in the workplace. He was 
_ appointed to the Board in March, 1988. 


John McClellan is a part-time member from 
Brantford. He is a geographer and has been 

_ involved in land use matters for 30 years. From 
‘ 1974 to 1988 he was Executive Director of the- 
Prince Edward Island Land Use Commission. — 
Since 1989 he was been a Hearing Officer under 
the Niagara Escarpment Planning and 
Development Act. He was cross-appointed to 
the Board on January 1, 1991. 


Mary G. Munro is full-time Executive Vice- 
Chair of the Board from Burlington. She is a 
Registered Nurse by profession and has been 
active in Community and environmental affairs 
for many years, having served on various boards 
and commissions. Mrs. Munro has been City 
Alderman, Regional Councillor and Mayor of _ . 
the City of Burlington. She was appointed to 
the Board on September 1, 1981. 


Linda Pugsley joined the Board as a part time 
member in July 1992. With a background in 
nursing and citizen participation, Linda Pugsley 
also served as Alderman on Burlington City _ 
Council from 1978 to 1992. While on 
Burlington City Council, she concentrated on 
such areas as planning and development, 
Strategic planning, environmental management 
and administration and finance. She also served 
on the Municipal Advisory Committee of the 
Niagara Escarpment Commission, Five Year | 
Review. es : 


Jim Robb is a full-time Vice-Chair with the 
Environmental Assessment Board and he is also 
cross-appointed to the Ontario Environmental . 
Appeal Board. He holds Bachelor of Science - 


and Forestry degrees and a Commercial Pilot 
_ Licence. Prior to joining the Board in 


September 1990, Mr. Robb owned and operated 
an urban tree care business. As the past 
Chairman of Save the Rouge Valley System, he 
worked on watershed conservation issues.. Mr. 
Robb has written for various publications and 
his photographic credits include the cover of the 
Crombie Royal Commission Report, Watershed. 


Alan William Roy is a part-time member from 
Brighton. A science graduate from Sir George 
Williams University, Montreal and Queen’s 
University, Kingston, Mr. Roy has lengthy 
scientific experience in the area of fisheries 
protection. He is currently environmental 
director for the Union of Ontario Indians and 
was appointed to the Board in April, 1987. 
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The Hon. Mr. Justice Edward Saunders Was | 


appointed to the Board in May, 1990 to chair the 
Hydro Demand/Supply Plan hearing. He is a 
member of the Ontario Court of Justice … 
(formerly the Supreme Court of Ontario) and 
has now served on the court for fourteen years. 
Prior to becoming a judge, he practised law in 
Toronto. He is a graduate of the Dovey of 
Toronto and Osgoode Hall. 


Elaine B. Tracey is a part-time member from. 
Eganville, appointed to the Board in October, 
1987. She was active in community 
_environmental concerns and was the-head of a 
committee to clean up the riverfront. She is a 
volunteer director of the Valley Savings Credit 
Union (Renfrew County), past president of the 
Eganville and District Business Association and 
recipient of the Business Person of the Year 

. Award. Mrs. Tracey works part-time in the 
family owned and operated newspaper business. 


Administrative Services — 


The Board has undertaken some changes in the 
structure of its administrative staff complement, 


in order to provide better assistance to Board 


members, and to facilitate communications with 


the public, intervenors, and other government 


agencies. 


An Executive Co-ordinator, Gail Morrison, has 
overall responsibility for Board staff. Jim 


~ Curren, Board Secretary, and Laura Reilly, 


Deputy Board Secretary, manage the 
administrative side of the hearings process. 
Other staff assist with both pre-hearing 
documentation and organization, and the 
production of decisions, and may attend at — 
hearings where large numbers of citizens are 
attending and need information and assistance. 


The office administration has also been 
streamlined, with Janet Martell supervising the 


_ Support staff, and providing administrative 


oversight of the Board’s financial transactions. 
Intervenor funding distribution is now handled 
by the Financial and Capital Management 


Branch of the Ministry, but the administrative 


assessment of applications, vetting of work 
plans, and provision of summary award data is 


carried out by Board staff under the direction of 


the Funding Panel. 


The folowing chart shows the present 
organization of Board staff: — 
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The Board's Jurisdiction 


This table presents the four basic features of each Act under which the Board conducts hearings 


Initiative for Hearing Hearing Subjects Appeals, and Other 


+ “Undertaking” - proposal, + Within 28 days, to the 


+ Accept or Amend EAs 


e Minister of the 


Environment, responding to | plan or program Approve, approve with “terms Minister, and decision subject to 
proponent, or mterested Public sector, unless and conditions”, or reject Cabinet approval (Section 23) « 
person; or where the Minister | exempted by the Mmuster. + Decisions final, uniess altered | Judicial Review 
considers it advisable Private sector, if designated, by Cabinet ; 

‘ (Sections 12 & 13)* by the Minister - | + May award costs 


+ Board determines its own 
practice & procedure (Section 
18(13)) re 


+ Mandatory, for waste + Party may appeal 


Environmental + Director of Approvals + Board’s decision implemented 
Protection - MOE, either mandatory, or disposal site capable of by the Director unless appealed | - on a question of law, to 
discreuonary serving 1.500+ persons (Section 33(4). 34) Divisional Court: 


- on other issues, to Cabinet 
(within 30 days) 

(Section 35) 

¢ Cabinet may confirm, alter or 
revoke 

+ Judicial Review 


+ Same appeal rights as the 
EPA, above 


+ May award costs 

+ Assess injury/damage & 
negonate claim settlement 
(Section 172) 


+ Discretionary, for other 
sites or wasle management 
systems, & affecting by-laws 
+ Coritamination (S.172) . 


(Sections 30, 32, 36) 

+ Individual requests arising 
from contaminant damage to 
vegetation or livestock 
(Section 172) 


“the protecnon and 
conservanon of the natural 
environment” ; 


¢ Board gives public notice; if 
no objections. hearing not 
required (Section 8.2) 

* Decision implemented by 
Director (Section 7(4)): 

+ May award costs . - 


+ Mandatory, for sewage 
works in orintoa ‘ 
municipality not itself the 
applicant, & applications re: 
areas of public water & 
sewage service 

+ Discretionary, for sewage 
works within applicant's own 


municipality 


+ Director of Approvals - 
MOE, mandatory, or 
discreuonary (Sections 7(1), 
54(1), 55(1). 74(4)) 


Ontario Water 
Resources 


enabling Minister of 
Environment to develop and 
regulate water & sewage 

services 


Consolidated + Proponent through notice to 


+ Undertakings, under 12 + Joint Board’s decision in + Within 28 days to Cabinet | 
Hearings Heanngs Registrar on own Acts in the Schedule of: effect, unless appealed to ¢ Otherwise, Cabinet may 
initiative : CHA; including Acts above, Cabinet “confirm, vary or resand” 


(Section 13) 
e Judicial Review 


for undertakings requinng 
heanngs before more than 
one board 


(Sections 3 & 4) + Board determines its own 


pracuce & procedure (S.7.4) 
+ May award costs — 


and Planning Act and 
Niagara Escarpment 
Planning & Development Act 


‘+ Parties with miervenor 
status, for hearings before 

EAB, Ont. Energy Board, or 
a Joint Board, by application 
to board (Section 3) 


Intervenor 
Funding Project 


+ Submissions for funding on 
issues affecting (i) a - 
significant segment of public, 
and (ii) the public interest, 

. not just private mterests 


+ Determine the funding 
proponent ; 
+ Refuse or grant awards 
+ Supervise & enforce 

“conditions of an award” 


+ Appeal on “a matter of law", 
to the Ontario Court (General 
Division) (Section 13) 

+ Judicial Review 


“a pilot project” for 
_ intervenor funding for 
boards’ proceedings 


Public Inquiries 


+ Summon wimesses and + No appeal for a report 
documentary evidence, appoint 
investigators, etc. 


¢ Board issues report 


¢ Issues affecting the good 
government of Ontario, i.e. 
environmental for EAB 


+ By Order-in-Council 


to provide a forum for 
public issues, not covered by 
other Acts 


* All section numbers refer to the relevant legislanion in the Revised Statues of Ontario, 1990. 
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A Strategic Plan for 
the Board | 


_ This year the Board undertook a __ 
strategic planning exercise to set a course for its 
work which could take account of the 
increasingly complex and long hearings before : 
us, public demands for a clearer and speedier 
process and everyone’s, concem that scarce 

_ resources should be used most efficiently. 


Most Board Members and several of our 
administrative staff participated in the 
. development of the plan. The result was a 
Strategic Plan that sets out our purpose, roles 
and goals, establishes strategies for achieving 
those goals while taking account of the — 
pressures we expect to face over the coming 
- decade, and details an action plan to implement 
the specific measures that will be required on a 
year-by-year basis to achieve our goals. 


We agreed that the Board exists to make 
good decisions for the protection, conservation 


‘and wise management of the Ontario 


_ environment using both the traditional hearing 
processes and new. creative techniques wherever 
. such techniques offer the possibility of 
improving the overall decision-making process — 
in favour of the people and environment of the 
province. | 


In workshop sessions Board Members 
and staff developed planning assumptions that 
assisted in arriving at strategies which were felt 

to have a reasonable chance of being 
implemented i in the face of the limitations 

_ suggested by those assumptions. The general 
strategies arrived at fall under seven headings: 
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|. Improve the quality of Board . 
decisions by ensuring that Members are well- 
trained, have access to appropriate information, 
have the essential resources to prepare such 
decisions and have a mechanism to appreciate 
feedback with respect to previous decisions of 
the Board. é 


2. Improve the traditional hearing 
process by developing better issue-narrowing 


. techniques, better case management of 


individual hearings, better training of Members 
with respect to conduct of hearings and better 
preparatory work before a hearing begins. 


3. Develop alternative dispute 
resolution processes, where appropriate, based 
on a study of experience in other jurisdictions 
and the applicability of such ne to our 
circumstances. 


By oe: Enhance what is referred to as 
the “Board Member’s Ethic,” in which an 
appreciation of the environment to be protected, 
the public interest and a code of conduct for 
Board Members are melded together in internal 


_ discussions between Members, and. 


supplemented by appropriate external 
information important to Our work. | 


st Enhance Board and hearing 


_ administration through appropriate staffing and 


training measures and changes to existing Board 


‘ procedures where necessary. 


6 . Improve training of existing and 
new Board Members with respect to legislation, 
procedural matters, alternative dispute 


. resolution, policies, precedents and information 
_ management, among other things. 


1.  Enhance communications 
within the Board, and between the Board and 


| the various groups with which it ought to 


interact;. the public, government, RAGE various 


ministries, lawyers and so on. 
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Alternate Dispute Resolution 


The Board continues to expand its 
commitment to using and.learning more about 
alternate dispute resolution (ADR) approaches. 


Board members have facilitated a 
number of pre-hearing settlement meetings 
designed for scoping, and wherever possible, 
resolving issues. Pre-settlement meetings have 
been useful in the Storrington, Guelph and 
Green Lane Landfill applications. 


Asked whether they would prefer a 
hearing or an alternative approach to the 
distribution of participant funding, all parties to 
the Niagara Road #12 landfill application chose 
to negotiate the distribution of funding. Ata 
public meeting facilitated by a Board member, 
the rules of the negotiation were agreed upon. 
The parties then met and worked out an 
agreement which was reviewed at a second 
public meeting with the Board member acting as 
mediator. 


In these cases, the decision about how 
the funding was to be distributed was not 
arrived at through hearing, but the decision of 
the Board was a confirmation of the agreement 
worked out by the paies, 


ADR was also used in the last round of 
intervenor funding requests for the Timber 
Management Class EA. The parties agreed to 
work with two Board members to determine an 
equitable distribution of a limited amount of 
funding. After two rounds of one-on-one 
meetings and the resulting cutting of requests, 
the parties asked the Board members to make a 
decision that would bring all the requests into 


line with the amount of money available. The 


combination of approaches used during the | 
Timber Management funding process allowed 
for a decision to be reached the same day, 


without the need for a hearing. And, before they: 


left the meeting, all parties knew how much they 
HONG receive. 


With a Board member acting as an 
advisor, a group of University of Toronto 
students prepared a report titled The Use of. 
Alternate Dispute Resolution (ADR) in 
Environmental Assessment Processes with 
Recommendations for Applying ADR to 


- Environmental Assessment Board practice. 


This report has been widely distributed. A 
Board member is following up on the report, 
researching how other tribunals in Ontario and 
across Canada use ADR to complement their : 
formal hearing process. The research is focusing 
on the role Board members play in these ADR 
processes. | 


. The Board’s commitment to ADR was 
confirmed in its recently-completed strategic 


_ plan, which identifies a need for additional ADR 


ae 


In its Mission Statement, the Board says 
that in making good decisions, it will use py 
creative mechanisms (less formal approaches) at 
any point in the environmental assessment 
process where the Board is involved. 
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Niagara Escarpment Plan 
: Review Hearings =: ~~ 


The Niagara Escarpment Planning and 
Development Act (NEPDA) calls for a review of 
the Niagara Escarpment Plan (NEP) within five 
years of the Plan becoming effective on June 10, 
1985. Subsequent reviews are required at 
intervals not greater than five years. 


| Accordingly, on June 10, 1990, the 
Minister of the Environment requested the | 
Niagara Escarpment Commission (NEC), the 
body entrusted with the administration of the 
Plan, to undertake the first review. The Review 
commenced in August 1990 and was completed 
later that year. 


The NEPDA provides for notice of the 
Review and for consultation with the public, 
affected municipalities and provincial 
ministries, to be followed by a public hearing. _ 


In the summer of 1991, two members of 
the Environmental Assessment Board, Mary G. 
Munro and John McClellan (who is also a 
| member of the Niagara Escarpment Hearing 
Office) were appointed by the NEC as hearing 
officers.. Their task was to conduct a hearing on 
_ the Review and to submit a report of findings 
and recommendations to the NEC and the 
Minister. | 


_ The hearing began on August 12, 1991, 
_ in Burlington, moved to Owen Sound and later 
to Lowville. The hearing of evidence was 
completed in March 1992, with final 
submissions a in jiqne by the end of — 

| fp 1992. 
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183 witnesses were heard over 86 
hearing days and 7 evening sessions. Some 44 
of the witnesses appeared on their own behalf, 


with the remainder appearing on behalf of other 


interests. 


Following careful review and 
consideration of the evidence heard and the 
submissions received, the Report of the hearing 
officers was completed and submitted to the 
NEC and the Minister on March 24, 1993, 


The hearing officers found that the NEP 
has proven its value as the comerstone for 
protection of a “unique heritage”. The two core 
designations under the-NEP, Escarpment 


Natural Area and Escarpment Protection Area 
effectively preserve a continuous green band 


from Queenston to Tobermory. 


The evidence revealed that the NEP’s 
provisions are now broadly accepted. Although 
a few participants wanted to roll back the NEP’s 
restrictions, the majority believed that the Plan 
should not be diluted. 


* The Report recommends that the 
Minister of the Environment and Energy set a 
deadline for municipal Official Plans to be 
brought into conformity with the NEP, as the 
Act requires. The hearing officers found that the 
central purpose of the NEP, to protect the 


escarpment environment, can best be fulfilled by 


ensuring, throughout the jurisdictions covered 
by the plan, that municipal Official Plans do not 
contain provisions conflicting with the NEP. 
The hearing officers recommended that Official 
Plan conformity be given top priority and be 
expedited in order to reduce confusion, 
duplication, costs, and ad hoc decision making. 


‘When Official Plans have been brought 
into conformity. with the NEP, the report 
recommends that the implementation of the Plan 
be delegated to the seven upper-tier regions or 
counties in the Plan area. The report 
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recommends that the provincial government 
provide the necessary resources to the 
municipalities for the transition, and that the : 
delegation occur upon the application of these 
municipalities.. 


_ The Report suggests a revised role for 
the NEC in monitoring, research, and education, 
tasks not now being performed by other levels 
of government. The hearing officers 
recommmended the immediate development and 
implementation of a monitoring plan to evaluate 
the effectiveness of the NEP in preserving the 
escarpment environment. 


The hearing officers found that the 
Niagara Escarpment Parks System is vital to the 
overall success of the NEP. They recommended 
that a co-ordinating council be established to 
administer the Parks System. The council 
would represent and ensure co-operation 
. between the municipalities, conservation 
authorities, the Bruce Trail Association and 
other agencies whose lands HENS up the Parks 
System. 


The greatest unresolved concern of the 
hearing officers was the impact of development . 
on the quality and quantity of water resources. 
The Report recommends that rural plans of 
subdivision be allowed only by Plan. 
amendment. It is also recommended that a 
study be conducted of the effects of water 
taking, water diversion and quarrying on the 
environment. . 


The Report does not adopt any of the 
NEC’s proposals to add restrictions on certain 
uses within the Plan area. The hearing officers 
propose that changes to the Plan should be 
implemented only where the evidence shows 
that such changes are necessary to preserve the 
escarpment area. Where Commission witnesses 
were able to provide sufficient evidence that 
more restraints were desireable, the hearing 
officers recommended those changes. 
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The hearing revealed some 
dissatisfaction with the Review process adopted 
by the NEC. In particular, thie haste with which 
the Review was conducted left some citizens 
and municipalities with the impression that their 
concerns had not been heard. In addition, the 
effects of many of the proposed changes had not 
been clearly identified to the interested public. 


There was also concern that the number | 


_of major policy changes recommended by the 


NEC made it difficult for the hearing to examine 
each proposal in sufficient detail. It was 
suggested that these proposals might better have 
been presented as individual Plan amendments. 


‘It became apparent during the hearing 
that relations between the NEC, landowners, 
local residents and businesses in the Plan area 
could be improved and that the Review process 
could provide an ideal opportunity to build 
consensus among stakeholders. 


In order to address concerns about the 
review process, the hearing officers 
recommended that future five year reviews be 
conducted by an independent review team. 
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Niagara Escarpment 
Hearing Office 


Of the 894 applications considered by 
the Niagara Escarpment Commission during the © 
1992-1993 fiscal year, 103 were appealed. Of 
. these, three went to a Consolidated Hearing, 

27 appeals/applications were withdrawn, one 
file was closed and three were adjourned 
indefinitely. Hearings were held on the 
_remaining 69 appeals. Decisions by the 
Minister have been made on 66 applications 

- With three decisions still outstanding. Of the 

decisions made, the Minister has concurred with 

~ the recommendations of the hearing officers on 
all but two applications. In addition, three Plan 
Amendment hearings were held. 
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Progress Report: 


Timber Management Class EA Hearing 


Final Argument concluded on 
November 12, 1992, for the Board’s hearing of 
the Ministry of Natural Resources Class 
Environmental Assessment for Timber 


Management on Crown Lands in Ontario. The . 


major parties had requested jointly a 
postponement of Final Argument, but the Board 
insisted on keeping a schedule that had been set 
long before. The Board received about 2,500 
pages of written argument from the parties and 
heard oral argument for 15 days in Sudbury. 
Because most of the parties were late in filing 
written argument, this delayed the Board's 
deliberations. 


In addition to the proponent, parties 
presenting oral argument were the Ontario 
Forest Industries Association, Forests For 
Tomorrow, the Nishnawbe-Aski Nation/ | 
Windigo Tribal Council, Grand Council Treaty 
#3, a coalition of the Ontario Federation of 
Anglers and Hunters with the Northern Ontario 
Tourist Outfitters Association, the Ontario 
Professional Foresters Association, the 
Canadian Association of Single Industry Towns, 
the Northwatch coalition and the Ministry of 
Environment and Energy. 


. The Ministry of Natural Resources is 
seeking a nine-year approval for timber 
management activities over a vast area of 
- Northern Ontario. It proposed a planning 

process to regulate the activities of road- 
building, timber harvest, regeneration and | 
tending. No intervenor took the position that 


the Board reject the Environmental Assessment _ 
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and refuse the application; but each proposed its 
own set of terms and conditions of approval, 
some of which would require major changes in 
forestry practice in Ontario. 


__ The panel continues to prepare its 
decision, which is expected late in 1993. 


~The Timber Management Hearing 
opened in May 1988. In all, the hearing sat for. 
411 days, listened to more than 500 witnesses, — 
recorded 70,000 pages of written transcript and . 
received more than 2,300 exhibits. Most of the 
hearing was conducted in Northem Ontario 
communities, where the effects of the decision 
will be felt most Do 
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Progress Report: 


Ontario Waste Management Corporation 
Hearing 


The Ontario Waste Management 
Corporation (OWMC) has applied for 
- permission to construct and operate a large, 
multi-faceted hazardous waste treatment and 
disposal facility in Smithville, in the Township 
of West Lincoln (Regional Municipality of 
Niagara). The facility would receive wastes 
from across the province. The application is 
also for approval of a planning process for 
hazardous waste collection and for transfer 
‘stations throughout the province, should such 
Stations be necessary. The issues in the hearing 
are complex and controversial, relating to 
aspects of hazardous waste disposal throughout 
the province, and a range of complex 
technologies. | 


The matter is being heard by a Joint 
Board under the Consolidated Hearings Act, 
1981. The original Joint Board consisted of one 
member from the Ontario Municipal Board 
(OMB) and two from the Environmental 
“Assessment Board. The OMB member was 
appointed to the bench in 1992 and the two 
EAB members are now constituted as the Joint 
“Board... — | 


The hearing of evidence began in 1990, 
and after 266 hearing days, nearly 1,500 exhibits 
and almost 60,000 pages of transcribed 
evidence, the Board is ready to hear oral 
argument and then to render its decision. 
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Index of Decisions 


Environmental Assessment Act 


EA-91-01 


APPLICANT: 


ISSUE: 


DECISION: 


Laidlaw Waste Systems Inc: 
Storrington Landfill Site 


The applicant sought approval for a 980, 000 tonne expansion of a landfill site 
in the Township of Storrington. 


The Board’s decision-making function under the Environmental Assessment Act 
(EA Act) encompasses two distinct determinations. The Board must first 
determine if the proponent’s Environmental Assessment (EA) satisfies the 
rational planning framework of ss. 5(3) of the EA Act and therefore forms an 
“acceptable” basis for good decision making. If the Board finds the EA 
acceptable, then it must determine whether the undertaking should be granted 
approval, and if so, the terms and conditions of the approval. 


_ Pursuant to section 36 of the EP Act, the Board was also asked to determine 


whether Storrington By-law 1978-15, (as amended) should apply to the proposed 
landfill extension. This by-law specifies: “No landfill site shall be located within 
800 metres of any waterbody, residential or commercial zone boundary or a 
existing dwelling”. — 


The Board found that the proponent’s EA complied with the minimum planning 


requirements of ss. 5(3) of the EA Act. Although the Board accepted the EA, it 


concluded that the EA did not completely satisfy the emerging expectations of 


the public, the EA Branch or the Board. 


The Board ascidian to “accept” EA noted the following: the conclusions of the 
Government Review; the proponent’s preparation and submission of an EP Act 
application prior to the EA Act designation; the private proponent’s expectation 
that the EP Act application would service ongoing waste disposal contracts with 
the City and Township of Kingston; the guidance that was available from the 
agencies of the Ontario Government (eg. MOE, MNR) and Board decisions 
during the preparation of the EA; the acquiesence of the EA Branch toa 
stringent time constraint placed on the EA process; the factoring of the 
provincial waste reduction and diversion targets into the calculation of the need 
for disposal capacity; the Board’s determinations on duration and quantity and 
that need was adequately established; the potential environmental, social and 
economic consequences of rejecting the EA; and the Board’s ability to carefully 
examine the preferred alternative before determining if the bhderaking 
should ne approved. 
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~RELEASE DATE: 


M Environmental Assessment Board br 


_ The Board determined that the potential environmental impacts of the 


Storrington Landfill extension could be prevented, mitigated or remedied to 


_ provide for the protection, conservation and wise management of the 


environment. However, the approval could only be granted pile to pgs 
Conditions of Approval, such as: 


à closure of the site by December 31, 2000; 

; capacity limited to 600,000 tonnes of solid non- rar atone waste; 
formation of a Public Liaison Committee with strong representation of 
nearby residents; 
significant funding for the Public Liaison Committee to avoid rase 
impacts through independent compliance monitoring, timely response to 
complaints and waste reduction and diversion initiatives: 
extensive and innovative measures for containing, collecting and 
detontaminating BEN and runoff to protect surface and subsurface 
Waters, 

. Collection and combustion of landfill gases to ee eliminate . 
noxious gases and gaouts from the existing site and the Pe 
extension; 

ongoing monitoring of surface water, subsurface water, air quality, noise : 
and ecosystem health in the vicinity of the site; 

i a requirement for the protection of local property values and thorough 

~ mitigation of residual nuisance impacts (eg. noise, dust, visual); 


; ra plan to assure the provision of domestic water in the unlikely 


-eventuality that a local domestic well becomes contaminated with 
Landfill leachate; and 
x a requirement that adequate funds are set aside for the long term 
operation and maintenance of the necessary pollution prevention and 
abatement facilities over the Sante lifespan of the site. 


The Board accepted that set-backs can be a valuable planning tool for Boies 
potential conflicts between different land-uses: However, the Board concluded 
that the decision regarding the by-law was subsidiary to the proposal’s 
compliance with the purpose and provisions of the EA Act. Therefore, in light of . 
the Board’s determinations pursuant to the EA Act, the Board concluded that 
Storrington By-law 1978-15 Cs amended) s should not apply to the Storrington 


| Pang extension. 


March 31, 1993 ~ 
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EA-90-01 


APPLICANT: 


ISSUE: 


Ontario Hydro 


Demand/Supply Plan (DSP) Hearings 


Application for approval of an EA based on Ontario o Hydro’ s 25-year demand | 
and supply plan Providing the Balance of Power. 


The hearing of evidence began on April 22 1991. Eleven of the proponent’s 


: subject Panels were completed, covering Ontario Hydro’s load forecasting, 


existing system, cost concepts and avoided costs, demand management, non- | 
utility generation, hydraulic system, purchase options, fossil generation, nuclear 


“generation, major supply options, and Demand Supply Plans. 


In the fall of 1992, the intervenor Northwatch brought a motion to terminate the 
Hearings on the grounds that drastic changes in circumstances precluded | 
approval of the original plan. On January 25, 1993, before the motion could be 
heard, the proponent withdrew its application for approval of the ete Se and 
the Hearings were terminated. 


On January 25, 1993, the Minister of the Environment and Energy asked that the 
members of the DSP Hearings Panel form an advisory committee on Ontario 


* Hydro planning issues. After several scoping meetings held to consult with the — 


parties, however, the Fanel members decided not to proceed as an advisory 
committee. 


The Panel invited the parties to make submissions on costs, and its secon on 


the general principles of a costs award for these Hearings will be applied i in 
assessing the specific costs applications. 
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Environmental Protection Act 


EP-92-01 


APPLICANT: 


ISSUE: 


DECISION: . 


RELEASE DATE: 


Town of Fort Erie 


The proponent sought approval to continue ‘the use of a landfill for the disposal 
of domestic, commercial and non-hazardous solid industrial wastes for a five 
year interim period without increasing the approved height or capacity. 


_ The Board heard evidence relating to three issues identified by the parties and 


confirmed in procedural directions issued by the Board: 1.. Environmental 


viability of the site; 2. Need to ensure the fill does not exceed approved 
capacity and height; and 3. Status of the Waste Management DES Plan of the 


Town of Fort Erie and neighbouring communities. 


An extension for 5 years was granted, subject to conditions of approval 
governing Site limits, service area, site operations, monitoring of impacts on 
ground and surface water, contingency plans for the collection and treatment of 


contaminated discharges in bedrock or surface waters, annual. reporting, and the 


role of a public liaison committee. 


The required capacity and height limits are defined by a final contour plan that 


- enforces the si limits LEE by the previous EA eee order. 


The decision noted the need for a comprehensive program of waste diversion 


initiatives, and the expeditious DISpAR ON of a Waste SENEEEATEN MES Plan 
win five FRE 


January 14, 1993 


Au? 


HM Annual Report 1992-1993 M 


Consolidated Hearings Act 


CH-91-03 


APPLICANT: 


ISSUE: 


DECISION: 


‘RELEASE DATE: 


Reclamation Systems Inc. (RSI) 
RSI sought approval to operate a solid waste disposal site in the Acton Quarry. 


At the preliminary hearing, the Board heard motions to dismiss the proponent’s 
applications on the grounds that they were incomplete and inadequate and failed - 
to trigger the Board’s jurisdiction under the Consolidated Hearings Act (CH-Act) 


The Board found that RSI failed to file cértain required applications and requests 
for approval and, in other cases, filed only nominal applications. As the — 
proponent did not file adequate material to warrant commencement of a hearing 
under at least two of the Acts set out in the CH Act, the Board found that it did 
not have jurisdiction to hold a hearing on the proposed undertaking.* 


September 16, 1992 


1. The question of the Board's jurisdiction to hold a Peine under the CH Act was clarified by the Divisional Court's CEE on the 
stated casein Re Joint Board and Ontario Hydro et al. (March 8, 1993) Doc. No. 787/92 (Ont. Div. Ct.) 


CH-91-13 


APPLICANT: 


ISSUE: 


Ministry of the Environment (MOE) 


_ Lambton-North Kent Area Water Works 


MOE sought two Orders necessary to conclude the Master Agreement to 
establish and operate a new water works system supplying the Townships of 
Sombra, Chatham and Camden, and the Towns of Wallaceburg and Dresden. 
The cost of the system would be shared by the Drones and the five 
municipalities. : 


The first Order would amend an existing Lambton Area Works Order to permit 
the sale of water to the new system. The second Order would approve the - 
application to the Ontario Municipal Board for Capital Expenditure to allow the 
participating municipalities to enter into. the Master Agreement. 


At issue was the necessity of the proposed undertaking and the impairment of the 
debt capacities of the five municipalities. : 


are 


DECISION: 


RELEASE DATE: | 
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The Board found that the health and safety concerns posed to the Town of 
- Wallaceburg by the existing system, together with an urgent need to supply the 


Town of Dresden with a secure water supply, outweighed the impairment of the 
debt capacity of the five municipalities. 


The Board granted the Orders sought by MOE. | 


March 31, 1993 | 


CH-91-06 


APPLICANT: 


ISSUE: 


DECISION: 


RELEASE DATE: 


.. Steven Assaff 


Concernmg three matters: an appeal by thé Niagara Escarpment Commission 
(NEC) from a decision of the Committee of Adjustment of the Town of 
Collingwood granting, with conditions, an application by Mr. Assaff to sever 


land; by Mr. Assaff from a-decision by the NEC refusing an application fora 


development permit to construct a single family dwelling on the severed land; 


and a referral from the Minister of Municipal Affairs for consideration of 
proposed Amendment #84 to the Beaverton Official Plan. 


At issue was whether the severed lot would comply with the Official Plan and - 


NEC Plan policies related to access and ee 


The consent to sever was not allowed. : The Board found that the roadway serving 


the severed lot did not comply with reasonable requirements of proper access and © 
frontage in the Official Plan or NEC Plan. There was no need to approve the 
Official Plan amendment nor to address. the matter of the SES 
Fee application. — 


November 10, 1992 . 
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CH-91-10 
APPLICANT: © 


ISSUE: 


DECISION: 


RELEASE DATE: 


Wilfred Holyoake 


A Niagara Escarpment area landowner sought severance of a lot, which already 
had two previously conveyed parcels of land severed from it. The applicant 
sought the severance on the basis that he was a retiring farmer. 


The Niagara Escarpment Plan provides a quota of one severance per township 
lot. A retiring farmer lot is not available if the quota has been exceeded, as in 
this case. 


In any event, the applicant had clearly retired from farming for health reasons 
some ten years before acquiring the parcel of land. The decision as to whether a 
person is a bona fide retiring farmer is one to be made on the facts of each case. 
Compassionate grounds cannot make a retiring farmer out of a person who has 
not farmed in 17 years. Therefore, the applicant did not meet the test of being a 
bona fide retiring farmer and his application for a development permit was 
denied. 


April 8, 1992 


CH-91-15 


APPLICANT: 


ISSUE: © 


DECISION: 


RELEASE DATE: 


Mr. and Mrs. Harold Sutherland 


Concerning two appeals: by the Niagara Escarpment Commission (NEC) from a 
decision of the Grey County Planning Approvals Committee granting an 


application by Mr. Sutherland to sever land; by Mr. Sutherland from a decision 


by the NEC refusing an CHERE for a development Late 


~The Sutherlandé intended to sell the severed land to a nie who had leased the 


land and the cottage upon it since 1972. The prospective purchasers had no 


intention of pale the lot. 


The Board asked why a permit would be required in the circumstances and found 
that the NEC’s real concern was density and access. 


The Board found that no devélopment permit was required and dismissed the 
NEC’s appeal. As the cottage on site had existed for twenty years there would 
be.no impact of severance on density or access and the requirement ofa 


| Hote erat permit was Se ie gratuitous”. 


September 8, 1992 
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_ Intervenor Funding Project Act 


*  EA-91-01(FAS) 


| PROPONENT: 


ISSUE: 


DECISION: 


RELEASE DATE: 


‘Laidlaw Waste Systems Inc. 


Storrington Township Landfill Site 


Residents’ group Storrington Committee Against Trash (SCAT) applied for: 


supplementary funding under the /ntervenor Funding Project Act for 
hydrogeological work and to help identify constructive alternatives. 


. The initial intervenor funding decision had awarded $27,500 for a single 
_ hydrogeological review on behalf of SCAT and the Township of Storrington, of 


which the Township was to pay 50 per cent. The Township subsequently 


‘negotiated an agreement with the proponent for the funding of independent 


hydrogeological review. The effect was that the Township paid only a quarter 
of the cost of the review contemplated by the original Panel. 


The arrangement negotiated between the Township and the proponent, 


subsequent to the funding Panel’s decision, should not be allowed to frustrate the 
intent of the Panel’s decision. SCAT was awarded an additional $6,875 to pay 
for hydrogeological work. 


Sip aie funding of $5, 000 w was awarded to SCAT for the presentation of 
constructive alternatives to the undertaking and alternative methods of carrying _ 
out the undertaking. The Panel found that the evidence would contribute 
substantially to its Men of issues related to the public interest: | 


July 24, 1992 


| FA-91- TOES 


PROPONEN Th 


= ISSUE: : 


_ Laidlaw Waste Systems Inc. 


Storrington Township Landfill Site 

Residents’ group Storrington Committee Against Trash (SCAT) and the | 
proponent asked the Panel to ratify a supplementary funding agreement 
negotiated between the two parties. ; 


At issue was the eligibility for funding and funding award to SCAT. 
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The Panel made an Intervenor Beane award of up to $10,000.00 for 
hydrogeology and up to $52,143.37 for legal fees and disbursements, subject to a 
2 per cent contribution from SCAT. 


October 29, 1992 


À 


 CH-91-09(F) 
 PROPONENT: City of Niagara Falls 
Mountain Road Landfill Site 
Residents’ group Niagara Ratepayers for a Healthy Environment (NRHE) . 
applied for funding under the /ntervenor Funding Project Act. 
ISSUES: At issue was the eligibility for funding and funding award to NRHE. 
: DECISION: _ The Panel found that NRHE met the requirements of section 7 of the IFP Act; 
_ accepted the amounts negotiated between the two parties; and made decisions on 
the amounts which were contested. Funding was awarded in the amount of 
$155,120.80. 
RELEASE DATE: December 29, 1992 
EP-92-02(F) 
PROPONENT: City of Guelph 
Eastview Road Landfill Site 
Residents ” group Paces Residents for Environmental Justice (EREJ) applied 
for funding under the Intervenor Funding Project Act. 
ISSUES: The parties had agreed to divide the funding hearing into two phases, rather than 


debate and decide the entire funding application at the hearing of January 12, 
1993. The first phase would fund a series of meetings designed to clarify 
understanding, narrow the RE and resolve issues where possible. 


The parties had agreed to intervenor funding for the first phase, in the amount of 
$45,500. 
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DECISION: 


: RELEASE DATE: 


Li Environmental Assessment Board 


The Panel found the phasing of the funding hearing to be an efficient and 
accountable use of public funds. EREJ was awarded intervenor funding for the 


first Phase in the amount of $47,810, being the agreed amount, partially adjusted 


for GST. 


The Panel expressed concem about whether EREJ is representative of the public 
interest, rather than the private interest of the group’s founder. It was decided to. 
defer this issue to the second phase of the funding hearing. 


January 14, 1993 


. CH-91-08(F) 


PROPONENT: 


ISSUE: 


DECISION: 


Steetley Quarry Products Inc. 
South Quarry Landfill Development 


Parties requested funding under.the Intervenor Funding Project Act (IFP Act) to 


participate in an Environmental Assessment Act hearing examining a private 
sector proposal to establish a landfill site at a mined-out quarry. 


At issue was eligibility for funding and the funding award to intervenors. 


ik Evidence of the proponent’s potential profit from the undertaking was 


not allowed, as it was not a relevant consideration for a Funding Panel; 


#5 eecThe purpose of funding is not to establish a level playing field, but to 
ensure the adequate representation of interests RAT for a proper 
enquiry; 

3. Funding was not available for a period longer than the Hearing Panel had 
estimated; 
4. Funding of separate representation should not necessarily be granted 


simply because two intervenors have different perspectives on an issue. 
The onus is on the intervenor to satisfy the Panel that the board will be 
assisted by separate representation and that it will contribute . 
substantially to the Hearing. 


st The IFP Act does not authorize funding to help educate an intervenor 
. about the relevant issues. 


6. In considering whether Separate representation of intervenors is 
necessary, an examination of the nature of the case to be called by non- 
funded parties is required; 

de: The Panel considered whether the Region, the Town or the Conservation 


Authority ought to receive funding. A large public body or one involved 


28 


RELEASE DATE: 


10: 
11. 
12: 


ILE 


14. 


BE 


16. 


M Annual Report 1992-1993 I 


in hearings as a normal part of its regulatory activity should look to its 
own resources and not to intervenor funding. In the case of a small 
public body, the following factors will be relevant: exploration of other 
sources of funding, including borrowing; benefits to be derived by the 
public body from the undertaking; anticipated length of the hearing; - 
whether it has established a broad-based coalition with other parties; — 
whether its interests will be addressed by non-funded parties; whether its 
intervention is necessary; and whether it has allocated its TESOUTCES 


properly. 


The JFP Act was primarily intended to benefit residents’ groups as they 


. have limited resources. Where there is a choice between funding a body 


or an established and responsible residents’ group, the residents’ group 
ought to be given priority; 


In general, review should be funded but not original field work. If in the 
conduct of the hearing, the review exposes significant “holes” which 
concem the Board, funding of original work can be ordered; 


Private DORE Dee are not to be treated citferenly than public 
alpen by Funding Panels; 


The date of issue of the notice of hearing is the commencement date for 
fundable services; 


A Panel will be more sympathetic to a questionable claim for funding 
where that claim is supported by the proponent; 


The nature of the evidence to be called by Ministry of Environment and 


Energy and the Niagara Escarpment Commission was helpful to the 
Panel on the issue of duplication and on the overall Deis ect about the 
issues and parties; 


Parties were not permitted to call their consultants during the hearing to- 
defend their budgets. The potential for long as costly inquiries would 
undermine the funding process; 


The Panel rejected as excessive a-claim for 1000 hours of law clerk's 
assistance to the residents’ group; 


The Panel did not award funding for consultants to the residents’ group, 
as it found that experts would be retained by the other parties. The 
Panel noted, however, that the extent to which the parties were 

willing to extend access to their consultants should be relevant to the 
costs awarded to those parties. 


The residents’ group was awarded $155,147.71. 


March 25, 1993. 
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_ CH-87-02(FAS).- 


PROPONENT: 


ISSUES: 


DECISION: | 


Ontario Waste Management Corporation (O WMC) 


Township of West Lincoln made three application for supplementary funding 
under the /ntervenor Funding Project Act. A total of $90,035.08 was requested 


” to pay for consultants and legal services in negotiating an impact management 


agreement with OWMC. The proponent supported the Seb ES applications: 


Ati issue was the Township’ S eet Uty for caesar ed Rue and the 
amount to be awarded. 


In determining that the Hate was eligible for supplementary funding, the | 


Panel noted that this area of expenditure was not covered in earlier funding 
proceedings and that the Board had stated on the record that a draft impact 


management agreement, as part of draft conditions of approval, was desirable. 


The Panel decided that the Township should bear 10 per cent of its costs. 


Supplementary funding was awarded on We DOUTE decision dates and in the 


_ following amounts: 


October 14, 1992: $30,699.63 


January 7, 1993 $42,627.94 
March 12,1993. $7,704.94 
dr St 03137 


CH-87-02(FAS) 


PROPONENT: 


ISSUES: _ 


DECISION: 


by Ontario Waste Management Corporation (OWMO) 


The Ontario Toxic Waste Research Coalition, the Township of West Lincoln and 
the Regional Municipality of Niagara (the tri-parties) collectively made four 
applications for supplementary funding under the /ntervenor Funding Project 
Act, to pay for the work of expert witnesses on unanticipated evidence 


_ concerning chloride management and on risk assessment. 


At issue was the eligibility for funding and the funding award to the tri-parties. 


The Panel decided that the tri-parties should bear 10 per cent of their costs. 


Supplementary funding was awarded on Le following decision dates and in 
the following amounts: 


July 24, 1992 Rates 4 $128,801.75 
November 13, 1992 $39,331.80 
January 20,1993. se $23,076.19 
January 26, 1993 | $14,637.74 
far | . $205,847.48 
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PROPONENT: 


ISSUE: 


DECISION: 


INTERIM COSTS: 
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Ontario Hydro | 
Demand/Supply Hearings 


 Supplementary funding was requested under the Intervenor Funding Project Act 
- (IFP Act) to support the participation of intervenors in an Environmental 


Assessment Board Hearing on Ontario Hydro’s application for requirement and . 
rationale fsa for electricity Rester based ona 25 year HE , 


At issue was the intervenors’ eli gibility for rs funding and funding 
allocation as a result of changed circumstances s rendering their original awards 
inadequate. 


On October 27, 1992, the Panel issued a Supplementary Funding Direction that 
unanticipated changes in circumstances warranted an increase of 20 per cent in . 
the award for legal fees. 


Between April 20, 1992 and January 27, 1993, the Panel issued six 


. Supplementary funding decisions, awarding a total of $1, 100,159. 60, UE i 
applicable GST to thirteen intervenors. 


The Panel is authorized to award costs by ss. 18 (16a) of the Environmental 
Assessment Act. Applications for interim costs were received from parties who 
had received funding under the 2FP Act and from unfunded parties. Funded | 
intervenors were limited to a “top-up” of legal fees, while unfunded parties were 
also able to claim expert fees and disbursements. 


Between June 9, 1992 and January 27, 1993, the Panel issued six decisions on 
interim costs, awarding a total of $2,474,815.74, inclusive of sa GST to. 


twenty-two parties. 


1. Following the termination of the DSP Hearings in January, 1993, all outstanding funding and costs awards were deferred to the 


Costs Assessment. 


el 
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Intervenor Funding Programs Pursuant to Orders in Council 


_ EA-87-02(F) 1992-1993 


PROPONENT: 


ISSUE: 


DECISION: 


RELEASE DATE: 


Timber Management Class EA Hearing 


 Intervenor BASQUE Program | 


By Order-in-Council 1851/92, a Funding Panel was authorized to distributeup to 
$180,000 in additional intervenor funding in connection with the Timber 
Management Class EA Hearing, 


The additional dine was limited by the Order-in-Council to caries which had 


‘ applied for intervenor funding before the commencement of the hearing. 


Four applications were received from eligible intervenors: Forests for Tomorrow 
(FFT), Grand Council Treaty #3 (GCT#3), Nishnawabe-Aski Nation (NAN), and 


the coalition of the Ontario Federation of Anglers and Hunters and the Northern 


Ontario Tourist Outfitters Association (OFAH/NOTO). 
At issue was the amount to be awarded to each of the four intervenors. . 


Funding was distributed to the intervenor groups as follows: 


: FFT PTE $38 245 


_ GCT#3 LAN $40,996 
- NAN $25,815 


OFAH/NOT > $74,996 


October 7, 1992 


CH-87-03(F) 1992 


PROPONENT: 


ISSUES: | 


County of Simcoe 


North Simcoe HR Site 


. WYE Citizens’ Group applied for additional ARE Funding provided for by 
Order-in-Council 2670/92. 


At issue was the WYE Citizens’ Group’s eligibility for funding and the. 
distribution of the $15,000 available. . 
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The Panel found that the WYE Citizens” Group met the eligibility 

conditions and criteria set out by the Order-in-Council, and was awarded the full 
amount of the funding.Due to the fundraising difficulties presented by are- 
hearing, the WYE Citizens’ Group was required to raise only $1,000 as a , 
precondition for receiving funds. 


~ December 15, 1992 


OC-92-01(F) 


PROPONENT: 


DECISION: 


RELEASE DATE: 


Grimsby, Pelham, Lincoln and West Lincoln Waste Management Committee 


ME Road 12 Landfill Site 


By Order-in-Council 3171/92, the Board was requested to appoint a Panel to. 
determine the distribution of participant funding provided by the Grimsby, 
Pelham, Lincoln and West Lincoln Waste Management Committee. 


The Panel acted as facilitator in an informal negotiation process. After two . - 
meetings, a negotiated agreement was reached between the Landfill Concerned 
Citizens’ Group (LCCG) and the proponent. A second agreement was reached 


between Mary and Stanley Las and the proponent. 


The Panel confirmed the two agreements, under which LCCG was awarded — 
funding to a maximum of $124,043.38, and Mary and Stanley Las were awarded 
funding to a maximum of $2,140. , 


December 29, 1992 


OC-91-01(FS) 


PROPONENT: 


ISSUES: 


County of Essex and City: of Windsor 
Waste Management Master Plan Landfill Component 


Residents’ group Colchester in Action (CIA) applied for sie daiatiers, funding 
for legal and consultant fees. 


The ori ginal Funding Panel had awarded funding for constant to the | 
Township of Colchester North but not to CIA, which was directed to share the 
Township’s consultants. The Township subsequently reached an agreement with 
the proponent whereby it no longer opposed the siting of the landfill within its 
boundaries, subject to certain conditions. CIA continued to oppose the site. 
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DECISION: The change in the position of the Township had left it in a position of clear’ 
conflict with the interests of CIA. CIA’s request was reasonable. in the 
circumstances and funding was awarded in the amount of $69,498.612. 


RELEASE DATE: — March 25, 1993 
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Chair's Message 


he challenges which the Board faces 

continue: the need to make hearings 

shorter and more efficient while 

maintaining fairness; the need to be 
innovative by adapting the hearing 
process and adopting new roles for 
resolving conflicts; and the need to use 
resources wisely. 


In last year’s report | noted that 
the Board had developed a strategic plan 
to guide its course over the next several 
years. The members agreed that the 
Board’s most important purpose is to 
make good decisions for the protection, 
conservation, and wise management of 
the Ontario environment, using both the 
traditional hearing. process and new, 
creative techniques. 


Over the past year some of our 
initiatives for improvement have borne 
fruit. Several hearings which might have 
taken four or five weeks were completed 
within a week. Some issues, such as 
funding and costs, were settled without a 
hearing. We had anticipated assistance in 
our attempts to control the hearing 
process from proposed amendments to 
the Statutory Powers Procedure Act. The 
content and date of passage of those 
amendments is now uncertain and so, to 
the extent possible, we must continue to 
amend our process administratively. 


Both improvements in the 
traditional hearing process and the 
development of new, creative techniques 
are being accomplished in small steps by: 
individual Board members keeping this 
Strategic Plan objective in mind. 
Mediation and facilitation skills will 
continue to be improved through team 
mediation and feedback. 


A changed role for the Board is being 
provided at the direction of the Minister 
or Cabinet in some specific situations 
described by Order in Council. We have 
administered the distribution of participant 
funding for the Interim Waste Authority 
hearings using facilitators (one in-house 
and one outsider) as well as a funding 
panel; and arranged to mediate and, if 


necessary, arbitrate property value 


protection issues outstanding after an 
environmental assessment had been 
accepted and the undertaking approved 
on condition that these separate 
processes would take place. 


We anticipate external attempts at 
streamlining the Board’s process such as 
stronger efforts by the Environmental 
Assessment Branch to settle matters 
before hearings become necessary and, if 
there are still outstanding issues, to limit 
the Board’s adjudicative role to 


- consideration of those issues only. 


Internally, we recognize that the 
timeliness of decision production is an 
issue. Although the Timber Management 
Class Environmental Assessment decision 
was released in April, 1994 and the 
Ontario Waste Management Corporation 


‘Hazardous Waste Facilities decision will 


be released within the next several 
months, we know that there is some 
frustration in our client community about 
the length of time it takes to release 
decisions. This is not a problem with 
Environmental Protection Act decisions, 
nor with the majority of others. These are 
generally released within the Board’s 
three month time-frame for release of 
decisions. However, hearings which 
incorporate the Environmental 
Assessment Act’s requirements continue 
to pose problems. 
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For long hearings, we have 
adopted a six month decision release 
guideline which has not always proved 
capable of being met. The key, | believe, 
is shortening the hearings themselves. 
Meanwhile, two fairly lengthy hearings 
will be completed in mid-1994, the 
Steetley South Quarry Landfill and the 
North Simcoe Landfill. The panels in both 
will be making strenuous efforts to meet 
or better the six month deadline. The 
Board continues to explore opportunities 
for improving the decision-writing process 
and achieving an appropriate level of 
detail. 


Another continuing issue is 
uncertainty about the Board’s 
expectations of participants in the 
process. We have been trying to provide 
greater certainty through initiatives like 
the Protocol for Consideration of 
Agreements Among Parties. This two 
page document explains how the Board - 
will deal with agreements. It is designed 
to give assurance that agreements will 
shorten the hearing part of the process, 
but it also requires that the basis for the 
agreements be explained in writing or 
orally, if the Board requests, so that the 
public interest is demonstrably met. 


A Practice Direction is being 
developed to provide guidance on 
appropriate documentation to be 
submitted and reviewed by parties. The 
purpose of this Direction is to reduce 
duplication of documentation received by 
the Board and streamline the exchange of 
information among the parties. It is being 
developed with the help of the Board’s 
Advisory Committee, a group established 
in September of 1993 to provide an 
outside, representative forum for 
discussion of problems and new 
initiatives. The work of the committee is 


discussed separately in this annual report. 


‘Intervenor funding and costs 
continue to represent a large part of our 
workload. These matters do not involve 
long hearings, but members continue to 
grapple with the principles to be applied. 
A body of cases on funding is now | 
available, and we have agreed with the 
Ontario Energy Board that a compilation 
of the principles established in these 
cases should be made available to 
participants in the process. We’are also 
intending to make available a set of costs 
guidelines so that there will be more 
certainty about who can expect to receive 
costs, for what, and at what rates. 


The Board is fortunate to have 
been able to work with students from the 
University of Toronto on a public 
communications project which resulted in 
a report entitled Effective Public 
Participation in the Ontario Environmental 
Assessment Board’s Hearing Process: 
Barriers and Recommendations for 
Improvement. We are using this report as 
a basis for further revisions to what we 
now call our Citizen’s Guide as well as 
the development of a communications 
plan. 


In terms of the Board’s workload, 
the recession has taken its toll. Last year 
we expected to have a major Ontario 
Hydro transmission line hearing and a 
private sector rotary kiln application, both 


under the Environmental Assessment Act, 


but both were withdrawn prior to the. 
hearing of evidence. We will, however, 
be involved in other large and contentious 
hearings: three major hearings related to 
the Interim Waste Authority proposals for 
the Greater Toronto area are in the 
preparation stages, and will likely proceed 
to preliminary hearings this fall. 
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On the personnel front, this year 
we lost part-time members Alan Roy, 
Elaine Tracey, Esther Jacko, Dr. Paul 
Eagles, and Dr. George Connell, whose 
terms expired. Also, Mr. Justice Edward 
Saunders, who was seconded from the 
Supreme Court General Division to 
participate in the Ontario Hydro 
Demand/Supply Plan hearing, retired from 
the Board after the costs decisions related 
to that hearing were completed. Each 
one was a valuable member, and we will 
miss their individual and collective 
expertise and experience. 


The Board staff members, under 
the excellent direction of Gail Morrison, 
continue to innovate and improve our 
internal and external processes. More 
detail on staff roles and additions is 
provided later in this report. 


In closing, | would like to 
acknowledge all the participants in our 
difficult and often contentious process 
who try in good faith to make it work. . 
Certainly this includes the members and 
staff of the Board who encounter hard 
decisions on a daily basis and exert 
extraordinary effort. But it also includes 
proponents, intervenors, government, and 
observers of this difficult but necessary 
. process of environmental assessment. 
Together | am confident that we can: 
better achieve the goal of conservation 
and wise management of the 
environment. | 


PR es 


Grace Patterson 
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Members of the Board 


Grace Patterson has been the Board 
Chair since February, 1990. She 
practised environmental law with the 
Canadian Environmental Law Association 
- until her appointment to the Board as a 
Vice-Chair in 1986. She was a director 
_of several environmental organizations 
and served on the Science Advisory 
Board of the International Joint 
Commission and on the Canadian 
Environmental Assessment Research 
Council. Ms. Patterson was also a 
special lecturer on environmental law at 
Queen’s University Law School. 


Kate Davies is a part-time member from 
Ottawa, appointed to the Board in July, 
1990. She holds a doctorate in 
Biochemistry from Oxford University in 
England and prior to her appointment was 
Manager of the City of Toronto’s _ 
Environmental Protection Office. She has 
also had appointments to the International 
Joint Commission’s Science Advisory 
Board and the Canadian Environmental 
Assessment Research Council. She is 
currently the president of Ecosystems 
Consulting Inc. | 


Barbara Doherty is a full-time Vice-Chair 
from Toronto appointed to the Board in 
November, 1988. She graduated from. 
the University of Western Ontario with a 


B.Sc. in 1977 and from Osgoode Hall Law 


School in 1980. She was called to the 
Bar in 1982. Ms. Doherty practised civil 
litigation in Toronto and appeared before 
a wide variety. of courts and 
administrative tribunals until her 
appointment to the Board. 


John Duncanson is a part-time member 
from Orangeville. Mr. Duncanson 
obtained a B.A. from the University of 
Toronto in 1947 and a Business 
Certificate in 1968. He was employed in 
various management appointments with 
Bell Telephone Company from 1947 to 
1969, was the Director of the Department: 
of Alumni Affairs at the University of 
Toronto from 1969 until 1974. He 
became a Hearing Officer under the 
Niagara Escarpment Planning and 
Development Act in 1975. He was cross- 
appointed to the Board on January 1, 
1991. 


Robert Edwards is a part-time member of 
the Board appointed to the Board in July, 
1992. He obtained a B.A. from Glendon 
College of York University in 1972, and 
an LL.B. from the University of Toronto in 
1977. He was called to the Bar of 
Ontario in 1979; and has practised law in 
Thunder Bay since then. The focus of his 
practice has been on administrative law, 
with particular emphasis on labour and 
employment law. He has acted as 
counsel for a number of groups 
concerned with environmental matters 
throughout Northwestern Ontario. 


David Evans is a part time Board member 
from Toronto appointed in July 1992. He 
is an experienced environmental mediator, - 
facilitator and trainer, and has spoken 
widely on issues related to public 
consultation and community affairs. 
From 1980 to 1985, David Evans 
operated a mediation and advocacy 
consultancy in Calgary, Alberta. After 
leaving his consultancy, he became 
Manager, Community Affairs for the 
Ontario Ministry of the Environment. In 


that capacity, Mr. Evans was responsible 
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for supporting the implementation of the 
Ministry policy on public consultation 
including developing consultation training 
materials for Ministry staff. Presently, 
David Evans is a community affairs 
consultant working out of Toronto. He 
provides public consultation, conflict 
resolution and strategic communications 
services to his public and private sector 
clients. Mr. Evans received his Bachelor 
of Arts (Anthropology) from McMaster 

. University and his Master of Arts 

. (Sociological Anthropology) from the 
University of Calgary. He is also a 
certified teacher in Alberta and Ontario. 
and has taught for five years. 


Len Gertler is a full-time Vice-Chair, 


_ appointed to the Board in May, 1990. He 


is a Professor Emeritus, University of 
Waterloo, and a Fellow of the Canadian 
Institute of Planners. He has combined 
an interest in planning, development, and 
environmental management in both.an 
urban and regional context, and in 
Canada and abroad. Foreign assignments 
have included work in Southeast Asia and 
the Caribbean for United Nations agencies 
as well as the Canadian International 
Development Agency. He is the author 
and editor of several books on 
environmental and planning issues. In 
April 1991, he was cross-appointed to 
the Ontario Environmental Appeal Board. 


Jim Kingham is a full-time Vice-Chair 
who has been involved in environmental : 
work for 25 years as a scientist, 
negotiator and manager. He developed 
the Canadian Ocean Dumping Control Bill, 
negotiated certain marine environmental 
protection and technology issues 
associated with the Law of the Sea and 
chaired a standing Working Group of the 
U.N. Maritime Organization. He also 
developed a federal Environmental 
Emergency Prevention Program and 


strategic plans for the clean up of the 
Great Lakes and for the work of the | 
Environmental Protection Service. Before 
joining the Board in 1987, Dr. Kingham 
was the Regional Director-General for the 
Ontario Region of Environment Canada 


- and was the Canadian Chairman of the 


IJC Water Quality Board. 


Anne Koven is a full-time Vice-Chair from 
Toronto. Appointed to the Board in April, 


- 1987, Ms. Koven holds a Masters’ degree : 


in Public Administration from Queen’s 
University. She was Research Director of 
the Upper Ottawa Landfill Site Study, 
commissioned by the Ontario Ministry of 
Health, from 1981 to 1986. She has 
worked in the mining industry and with 
the Ontario Advisory Council on 
Occupational Health and Safety. 


Alan D. Levy is a full-time Vice-Chair from 
Toronto, appointed to the Board in May, 
1990. He holds a B.A. and an LI.B. from 
the University of Toronto. For 18 years © 
he practised law in the area of litigation, 
appearing before both courts and 
tribunals. Mr. Levy was one of the 
founders of the Canadian Environmental 
Law Association, and remained a member 
of its board of directors for 20 years until 
his appointment. In April 1991,he was 
cross-appointed as a member of the 
Ontario Environmental Appeal Board. 


Elie W. Martel is a full-time Vice-Chair 
from Capreol. Mr. Martel was a teacher 
and elementary school principal prior to 
1967 when he was elected to the 
Legislative Assembly. Mr. Martel served 
as the NDP member for Sudbury East until 
1987 and was House Leader for his party 
from 1978 to October 1985. As a 
member he did extensive work on 
environmental issues. Mr. Martel is the 
author of two major reports on health and 
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safety in the workplace. He was 
appointed to the Board in March, 1988. 


John McClellan is a part-time member 
from Brantford. He is a geographer and 
has been involved in land use matters for 
30 years. From 1974 to 1988 he was 
Executive Director of the Prince Edward 
Island Land Use Commission. Since 1989 
he was been a Hearing Officer under the 
Niagara Escarpment Planning and | 
Development Act. He was cross- 
appointed to the Board on January 1, 
1991. 


Mary G. Munro is full-time Executive Vice- 
Chair of the Board from Burlington. She 
is a Registered Nurse by profession and 
has been active in community and 
environmental affairs for many years, 
having served on various boards.and 
commissions. Mrs. Munro has been City 


Alderman, Regional Councillor and Mayor — 


of the City of Burlington. She was 
appointed to the Board on September 1, 
1981 


Linda Pugsley joined the Board as a part 
time member in July 1992. With a 
background in nursing and citizen 
participation, Linda Pugsley also served as 
Alderman.on Burlington City Council from 
1978 to 1992. While on Burlington City 
Council, she concentrated on such areas 
as. planning and development, strategic | 
planning, environmental management and 
administration and finance. She also : 
served on the Municipal Advisory 
Committee of the Niagara Escarpment 
Commission, Five Year Review. 


Jim Robb is a full-time Vice-Chair with 
the Environmental Assessment Board and 
he is also cross-appointed to the Ontario 
Environmental Appeal Board. He holds 


Bachelor of Science and Forestry degrees 
and a Commercial Pilot Licence. Prior to 
joining the Board in September 1990, Mr. 
Robb owned and operated an urban tree 
care business. As the past Chairman of 
Save the Rouge Valley System, he 
worked on watershed conservation 
issues. Mr. Robb has written for various 
publications and his photographic credits 
include the cover of the Crombie Royal 
Commission Report, Watershed. 
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Administrative Services 


ver the past year, we have 
O completed a number of human 

resources initiatives. Upon the : 
retirement of Norma Geniole, who was for 
many years the administrative assistant 
for the Niagara Escarpment Hearing 
Office, we have integrated that position 
more fully into our general hearing 
administration. Eva Gerold and Evelyn 
Pelletier are Hearings Assistants for both 
Niagara Escarpment matters and for 
hearings under the Environmental 
' Assessment Act, the Environmental 
Protection Act, and the Consolidated 
Hearings Act. They assist Jim Curren, 
Board Secretary, and Laura Reilly, Deputy 
Board Secretary, in the case management 
and administrative work leading up to 
hearings, in liaison with the parties, 
participants, and public in the hearing 
context, and in attending the hearings, 
where necessary, to assist in their 
smooth operation. All are assisted by our 
dedicated secretaries and receptionist, 
who are also responsible, under the 
supervision of Janet Martell, for the 
production and distribution of Board 
decisions. 


Having completed the necessary 
human resources processes, we will be 
filling permanent records officer and 
systems officer positions shortly. We 
have also obtained approval for a number 
of new positions, and are in various 
stages of completing the hiring processes 
for them. We have hired a counsel to 
assist with the upcoming IWA hearings, 
and a financial officer to assist with 
funding, costs, and general financial 
matters, and will be hiring three 
administrative assistants for the three 
IWA hearing sites as they are needed: 
We are looking forward to the challenges 


that these controversial hearings will 
bring to our Board, not only to provide 
expeditious hearing processes for the 
three undertakings involved, but to 
manage the extensive documentation, 
satisfy the public interest in up-to-date 
information on the progress of the 
hearings, and issue prompt rulings, 
decisions and orders. 


The following organizational chart 
illustrates our present staffing 
arrangements: 
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Overview of the Relevant Legislation 


Purpose 


Environmental Assessment Act (EAA) 


The Minister of Environment and Energy 
may require a hearing in response to a 
request or on the Minister's own initiative 
(sections 12 and 13). 


-"The betterment of the people of the whole 
or.any part of Ontario by providing for the 
protection conservation and wise . 
management in Ontario of the environment". 


The Director of Approvals shall require a 
Environmental Protection Act (EPA) * | | hearing for waste disposal sites (section 30). 
| The Director may require a hearing for waste 
disposal sites and waste management sites 
(section 32) or to determine whether a 
municipal by-law should apply to a proposed 
waste disposal site (section 36). - 


-"To provide for the protection and 
conservation of the natural environment”. 


Ontario Water Resources Act (OWRA) | The Director of Approvals shall require a 
hearing when a proposed sewage works 
enters another municipality or prior to defining| 
an area of public water and sewage service 
(section 54). The Director may require a 
hearing with respect to a sewage works within 
a single municipality (section 55). 


-To permit the regulation of water 
_ and sewage services. 


Consolidated Hearings Act (CHA) 


A proponent of an undertaking shall request 
that hearings be consolidated and heard by 
a joint board (section 4). 


-To streamline the hearings process when 
more than one hearing is required before 
more than one tribunal. 


Intervenor Funding Project Act (IFPA) 


A party granted intervenor status for a hearing 
before the EAB or the Joint Board may apply 
for intervenor funding (section 3). 


-To provide funding for intervenors to enable 
their effective participation at hearings. 


“The Environmental Assessment Board is also responsible for the operation of the Board of Negotiations established 
pursuant to section 172 of the Environmental Protection Act. During this fiscal year the Board did not receive any 
notices for negotiations nor did it hold a negotiations meeting. 


Note: All section numbers refer to the relevant legislation in the Revised Statutes of Ontario 1990. 
For full particulars refer to the relevant legislation. 
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Overview of the Relevant Legislation 


The Board's Role 


EAA 


The Board determines the acceptability of an 
environental assessment for a proposed 
provincial and municipal undertaking (and 
private undertaking where designated by the 
Minister). The Board may accept the 
undertaking, reject it or accept it on terms 

; (sections 12 and 13). 


EPA 


The Board decides whether a certificate of . 
approval should be issued, and if so, what its 
terms and conditions should be. The Board's 
decision must be implemented by the 
Director (sections 33 and 39). 


COWRA 


The Board decides whether a certificate of 
approval should be issued, and if so what its 
terms and conditions should be. The Board is 

not required to hold a hearing if no person 

objects to the proposed works or if the 
objections are insufficient. The Board's 
decision must be implemented by the Director 
(sections 7 and 8). 


Appeal 


’ Within 28 days the Minister may vary or 
substitute the Board's decision, or require a 
new hearing (section 23). 


A party to a proceeding may appeal from the 
Board's decision to the Divisional Court 
on a question of law and on any other 

question to Cabinet (section 34). 


A party to a proceeding may appeal from the 
Board's decision to the Divisional Court 
on a question of law and on any other. 

question to Cabinet (section 9). 


CHA 


A Joint Board may hold a hearing, and make 

a decision in respect of matters that could be 
considered at hearings under the enumerated 
. Statutes. It has broad powers to defer the 
consideration of any matter (sections 4 and 5). 


Within 28 days the Cabinet may confirm, vary 
or rescind a Joint Board's decision or it may 
require a new hearing (section 13). 


IFPA 


Ina proceeding before the EAB or a Joint 
Board an intervenor may apply for intervenor 
funding. Upon receipt of the application a 


funding panel (not being part of the hearing 
panel) shall decide any application for 
intervenor funding, including issues of eligibility 
and amount of funding (section 4). 


An appeal lies to the Ontario Court (General 
Division) only on a matter of law 
(section 13). 
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A Strategic Plan for the 
Board 


he Board continues to implement its 
strategic planning strategy which 

was initiated in 1993. Objectives 
set in the original plan are reviewed . 
periodically and an annual review of the 
whole plan is undertaken. The following 
items arising out of the strategic planning 
process are of particular interest: 


Alternative Dispute Resolution 


he Board’s commitment to 
alternative dispute resolution (ADR) 
as an element of its decision-making 
process is expressed by providing 
expanded opportunities to resolve issues 
before and during hearings. As well, 
Board members continue to expand their 
knowledge of ADR through training. 


Board members continue to use 
pre-hearing settlement meetings as an 
early opportunity for scoping and 
resolving issues. These meetings have 
been useful in many of the landfill 
expansion hearings under the 
Environmental Protection Act. 


During the hearing of the City of 
Peterborough’s application for a 5-year 
expansion of its existing landfill, prior 
negotiations and in-hearing negotiations 
allowed for all but a few matters to be 
resolved by the parties. The efforts to 
successfully resolve all the issues 
between the parties led to a substantially 
shortened hearing, covering 8 hours over 
_ three days. | 


The Board is now applying a protocol for 
considering agreements among parties to 
promote ADR before the hearing and 
consequently to reduce the length of 
hearings. | 
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In an Order in Council the Board 
was asked by the Government to 
facilitate the distribution of participant 
funding provided by the Interim Waste 
Authority (IWA). A Board member and an 
outside mediator worked with the IWA 
and 20 applicants to develop an: 
agreement on how over $1.5 million of 
participant funding would. be distributed. 
Ten of the applicants signed an 
agreement; seven applicants were not 
part of the agreement; and three 
applicants withdrew their applications. 
The agreement included a proviso that if a 
funding panel determined that any of the 
seven applicants, not party to the 
agreement, should receive funding, the 
funds would be found from within the 
agreement. The funding panel, after 
hearing from the seven applicants, 
determined that only one was eligible for 
funding. This applicant was subsequently 
included in the negotiated distribution of 
the funding. 


In last year’s annual report, we 

noted that the Board facilitated a 
negotiation process for the distribution of 
participant funding for the Niagara 
Road# 12 landfill application. The Board 
continues to be active in this application, 
acting in a mediation and, if necessary, 
an arbitration role in order to dispose of 


- property value protection issues identified 


in a settlement agreement between the 
parties. 


Again this year, a Board member 
worked with a group of University of 
Toronto students who prepared a report 
entitled Effective Public Participation in 
the Ontario Environmental Assessment 
Board’s Hearing Process. This report will 
be helpful to the Board in reducing 
conflict through improved public — 
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participation in Board activities. The Board 
is actively implementing recommendations 
on an expanded and more helpful 
Citizen’s Guide, as well as 
recommendations for improving 
communication between the Board and 
participants during hearings. 


The Board conducted a two-day 
mediation training session in conjunction | 
with the Ontario Energy Board in March, 
1994. The goal of the session was not 
only to better understand mediation, but 
also to identify opportunities for the 
application of mediation to the Board’s 
activities. The next step is team 
mediation or a coaching process which 
will involve Board members and 
experienced mediators working together 
to improve the Board members’ mediation 
and facilitation skills. . 


EAB Advisory Committee 


he EAB Advisory Committee was 
| established by the Chair in 1993 to 
obtain advice and assistance from 

people who have had direct involvement — 
with the Board's process. The twin goals 
of the Committee are to improve 
communication between the Board and 
the groups that it serves, and to develop 
procedures which will result in hearings 
which are more effective and efficient. — 
The Committee presently has 13 regular 
participants, including government, 
private practice and public interest 
lawyers (who participate in Board 
hearings on behalf of clients that span the 
spectrum of interests from the MOEE, 
Crown Corporations, Metro Toronto, 
smaller municipalities and private 
proponents, citizens groups, First Nations 
communities and environmental 
organizations), a delegate from the 
Environmental Section of the Canadian 
Bar Association - Ontario, an 
environmental planner, an environmental 
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activist, organizer and consultant, four 
Board members (one of whom is a part- 
time Board member, a member of the 
First Nations and is actively involved in 
related issues) and the EAB executive 
coordinator. It has been meeting monthly 
since September 1993. 


The discussions have included 
such topics as the problems and 
complaints of parties to EAB hearings, the 
concerns of lawyers and consultants, 
procedural matters raised by Board 
members and staff, and improvement of 


the Board's procedures which can be 


implemented without legislative 
amendments. Work continues on the 
development of the Board’s generic 
procedural directions which are issued at 
individual hearings, a practice direction on 
the form, contents and filing of 
documents, and procedures intended to 
facilitate the participation of First Nations 
in the hearing process. The Committee 
has assisted the Board to finalize a 
practice direction on constitutional 
questions and/or charter issues, and a 


_ protocol for the review of agreements 


which require the Board’s approval. 


The Committee is expected to 
continue to meet regularly during the 
94/95 year. 


Training 


Strategic Plan, there was a strong 

consensus among members of the 
Board on the importance of continuous 
learning. The challenge arises from 
several considerations: (i) the complexity 
of the environmental issues addressed in 
hearings and decisions; (ii) the varying 
requirements of the mix of legislation that 
governs the work of the Board; (iil) the 
necessity to steadily improve and refine 
the hearing process and the incisiveness 


| n discussions leading up to the 
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of the Board decisions; and (iv) the 
constantly unfolding nature of the Board’s 
information base, as each published 
decision adds to the cumulative insights - 
and awareness of constraints - affecting 
the views and judgement of Board 
members. 


To respond to these compelling 
needs, the Board has been working at . 
fulfilling a learning program involving two 
main types of activity: (1) documentation 
of basic information, including items on 
legislation, noteworthy decision 
precedents, administrative procedures and 
practices, and special topics like 
intervenor funding; and (2) a series of 
learning workshops. The first forms a 
body of convenient reference material for 
use as the need arises; and the second an 
on-going avenue for critical FEU 


The underlying premise of the 
workshop i is that it provides a forum for 
mutual learning where Board members : 
from diverse backgrounds - for example 
lawyers, scientists, resources specialists 
or community planners - can trade | 
knowledge, insights, and their different 
“views of the world". It is also an 
opportunity to selectively bring in outside 
"resource persons" to convey special 
information and skills; to provide 
perspective on the Board’s work; and to 
serve as catalysts for debate and 
innovation. 


During the past year, these 
purposes have been pursued through 
such themes as intervenor funding, 
mediation, and joint hearings and 
decisions (through the Consolidated 
Hearings Act). A valuable feature of 
these workshops has been the invited 
participation of other tribunals, sharing. 
some common interests, like the Ontario 
Municipal Board (as a joint sponsor), the 
Ontario Energy Board, the Environmental 
Compensation Corporation, and the 
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‘Mining and Lands Commissioner. 


The 
papers generated by each workshop, 
including a "highlights" of proceedings, 
extend its educational value. 


‘In 1993-94, the Board also started 
a mentor program - the pairing up of a 
new member with a more established 
member of the Board. This gives new — 
members an opportunity to share the 
experience and hard-won wisdom of long- 
term members through dialogue, through 
advice on important decisions and other 
readings, and through serving together as 
members of panels. 


Among the learning initiatives 
currently underway is the selection for 
study by Board members of salient 
literature, through a selective reading list 
under the topics of environmental law, 
public policy, scientific and technical 
matters, and hearing and decision- -making © 


processes. 


Interim Landfill Site 
Expansions 


Hearings Under the 
Environmental Protection Act 


uring the period covered by this 
[) annual report, the EAB and joint 

boards have dealt with significant 
changes in waste disposal sites and 


. waste management processes. These 


changes have been most evident in 
applications for approval of expansion of 
existing landfill sites. These have been 
termed "interim" expansions, in keeping 
with the policy of the Ministry of 
Environment and Energy (MOEE): 
03-05 EAA Interim Expansions of 
Municipal Landfills. 


Policy 
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Applications for interim expansions 
have been exempted from the 
requirements of the Environmental 
Assessment Act by order of the Minister, 
pursuant to section 29 of the Act. Each 
order has allowed for a one-only, five year 
expansion in order to provide waste 
disposal capacity until the Waste 
Management Master Plan for the area had 
been completed and a new long term site 
established. Each exemption order has 
required the proponent to apply for 
approval, pursuant to the provisions of 
the Environmental Protection Act, for the 
five year expansion. | 


Eight decisions related to landfill 
‘site expansions were released by the 
Board during the year covered by this 
report. An overview of these decisions 
reveals many common elements of 
progress and many common concerns 
with the evolution of waste management 
processes. 


In all cases, the Waste 
Management Master Plan (WMMP) 
process proved to be lengthier and less 
productive than anticipated. The 
evidence at these hearings was that the 
process can consume 4 to 13 years. 
Although the Ministry does not have the 
statutory power to control the process, it 
has recently moved to expedite it and, at 
the same time, to streamline the 
environmental assessment approvals 
process. 


The lengthy WMMP process has 
resulted in many waste disposal sites 
being allowed to continue to operate 
under a series of Emergency Certificates 
of Approval for several years. In almost 
every case reviewed for this report, the 
existing sites had been approved several 
years ago and were less than ideal by 
today’s standards. Leachate migration to 
groundwater and surface water, to nearby 
wetlands and to off-site properties was 
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common, Operating practices in some 


_ cases would be unacceptable in the 
_ present day regime. 


In many cases, the interim 
expansion approval process presented the 
only real opportunity to require that the 
site be properly engineered to collect and 
treat leachate, to establish a 
comprehensive monitoring program, and 
to provide contingency plans for 
remediation if the engineered facilities 
should fail to protect the natural 
environment. 


On the positive side, many 
municipalities have initiated 
comprehensive and effective waste 
diversion programs. These include 
recycling programs, home and/or 
municipal composting, and household 
hazardous waste collection programs. 


Public involvement in the 
approvals process has increased and is 
occurring at an earlier stage of the 
proponent’s project planning. In many - 
cases, the public has contributed to better 
planning and to focussing on issues of 
concern. 


The importance of public 
involvement in the ongoing management : 
of a waste disposal site was recognized in 
each decision of the Board. In every | 
case, the Board has required, as a 
condition of approval, the establishment 
of a Public Review or Advisory Committee 
to receive and review all operational and 


‘monitoring reports related to the site in 


question. 


The hearing process itself has 


been enhanced and expedited by the pre- 


hearing Consultations and negotiations 
required by the Board. The pre-hearing: 
meeting of expert witnesses has 
effectively narrowed the issues in dispute. 
In addition, the cooperative efforts of the 
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public, the proponent and the Ministry to 
resolve issues to be adjudicated by the 
Board have proven to’be productive, not 
only in shortening the hearing time, but 
also in ensuring that more consensual 

_ solutions are adopted. 


The issue of property protection 
arose in two of the eight decisions 
reviewed. 


In one case (Green Lane Landfill 
EP-92-06), the Board found it did not 
have the jurisdiction under the EPA to 
establish a Property Value Protection 
Plan. The Board agreed with Ministry 
counsel that the definition of _ 
environmental impact in the EPA could 
not be extended to include economic 
disruption. 


In the second case (Eastview Road 
Landfill EP-92-02), the Board concluded 
otherwise. It said: "For all costs related 


to landfill to be internalized, the impact on. 


neighbouring property values must be 
considered." The Board concluded that a 
compensation plan for property 
depreciation would create a financial 
incentive for the landfill site operator to 
reduce nuisance impacts and minimize the 
effects on neighbouring property values. 
The Board said it believed s.39(2), 
referring to "nuisance" as a factor to be 
considered in regard to a landfill site 
application, gave it the necessary 
authority to establish a land value 
protection plan. Accordingly, as a 
condition of approval, the Board required 
that a property value compensation plan 
come into force in the event that certain 
other conditions were not met. Appeals - 
to Divisional Court and to Cabinet have 
been filed. 


Cases Reviewed 


CH-92-07 

Township of Charlottenburgh- -North © 
Landfill Site 

May 28, 1993 


EP-92-03 
Township of Faraday Landfill 


(June A10903 


ER-92-06 
Green Lane Landfill - 
August 12, 1993 


1ÉRSOZEO0ES 


Eastview Road Landfill (Guelph) 
September 22, 1993 


6n-91-09 

Mountain Road Landfill, 
Niagara Falls : 
September 30, 1993 . 


EP-92-07 
Town of Kapuskasing Landfill 
November 30, 1993 


/ EE-93-04 


Township of Asphodel Landfill 
March 4, 1994 


EP-93-05 
Town of Kincardine 
March 10, 1994 


Timber Management 
Decision 


he Environmental Assessment Board 
decision setting conditions under 
which the Ministry of Natural | 
Resources may pursue timber — 
management on Crown lands in Northern 


Ontario was issued on April 20, 1994. 
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The Panel, concluding Ontario’s 

‘longest environmental assessment 
hearing, approved the undertaking of 
timber management planning subject to 
107 pages of terms and conditions ~ 
intended to expand community 
involvement in forestry decisions, protect 
the diversity of the public forests and 
sustain an industry vital to the province's 
prosperity. 


"The public owners of Ontario's 
forests demand a say in their 
management. The new timber 
management planning process 
acknowledges that the public cannot be 
shut out of making decisions," the Panel 
wrote in the 561-page decision. A Local 
Citizens Committee will be established in 
every management unit to be consulted 
during planning, and each timber 
management planning team will include a 
~ member from the Local Citizens . 
Committee. 


Starting in May 1988, the Panel 
heard evidence and argument for 411 
hearing days, compiling more than 
70,000 pages of transcript and 2,323 
exhibits. Part of its decision was that 
MNR's environmental assessment, as 


amplified. by evidence at the hearing, was 


acceptable under the provisions of the 
Environmental Assessment Act. 


The approval applied to 385,000 
square kilometres of Crown forest 
stretching from southeast of Algonquin 
Park across the province to the Manitoba 
border. ; 


The decision considered evidence 
of the social and economic impact of the 
forest industry on the entire province, but 
especially the north, while recommending 
that the government investigate ways of 
keeping more of the economic benefits in 
Northern Ontario. | 
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The Panel weighed evidence for 
and against clearcutting and concluded: 
"Public opposition to large clearcuts was 
loud and clear and must be given due 
weight in establishing public policy on 
this issue. We have done so in our 
condition setting a range of up to 260 
hectares for clearcuts, with room for 
exceptions." 


One chapter of the decision deals 
with herbicides and insecticides. The 
Panel compared the use of herbicides in 
forestry in Northern Ontario with more 
intensive use of the same chemicals in 
agriculture and lawn care annually in 
Southern Ontario, and decided that the 
need to ensure regeneration of preferred 
species such as black spruce and jack 
pine on certain sites justified aerial : 
spraying of herbicides under strict 
controls. The Panel supported the current 
practice of the Minister of Natural 
Resources on insecticides, which permits 
aerial spraying of biological agents (such 
as B.t.) but not of chemical insecticides. 


The Panel ordered several 
conditions to conserve the biodiversity of 
Ontario’s forests, including provisions to 
protect old growth red and white pine, to 
require production of a provincial policy 
on roadless wilderness areas and to 
expand the province's existing "featured 


species" policy to protect habitat for the 


pileated woodpecker and the pine marten, 
two species which prefer older forests. 
The Panel cited evidence that the existing 
policy protects habitat for an estimated 
70 percent of vertebrate species, and said 
protecting habitat for the pileated 
woodpecker and pine marten should help 
protect some or all of the remaining 30 
percent. 


The decision also examines 
evidence at the hearing on First Nations 
and Aboriginal communities, which the 


Panel says "convinced us of the historical 
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and present day exclusion of native 
communities from sharing in the social 
and economic benefits enjoyed by non- 
native communities from timber 
Operations on Crown land." The Panel 
ordered conditions requiring MNR to 
negotiate with the First Nations and 
Aboriginal communities to give them an 
opportunity to share in the social and 
economic benefits and requiring a special 
Native Consultation Process in timber 
management planning. The Panel also 
recommended that the governments of 
Ontario and Canada move quickly on © 
broader negotiations with First Nations 
and Aboriginal peoples. 


Redland Quarries Inc. - 
Steetley South Quarry 
Landfill Proposal 


edland Quarries Inc. has applied for 
PR sers to construct and 

operate a large, highly engineered 
landfill site in what is know as the 
Steetley South Quarry, located in the 


Town of Flamborough in the Regional 
Municipality of Hamilton-Wentworth. 


The site capacity proposed is for 
26 million tonnes of non-hazardous solid 
waste, at a rate of 2 million tonnes per 
year for thirteen years. The service area 
is to be the entire province of Ontario. 
The proposal also calls for landfilling . 
concurrent with quarrying the remaining 
aggregate from the site. Theissuesin | 
the hearing are complicated and 
contentious, pertaining to compliance 
with the Environmental Assessment Act, 
the Environmental Protection Act, the 
Ontario Water Resources Act, the 
Planning Act and the Niagara Escarpment 
Planning and Development Act. 
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The matter is being heard under 
the Consolidated Hearings Act by a Joint 


Board consisting of one member from the 


Ontario Municipal Board and two 
members from the Environmental 
Assessment Board. In addition to the 
proponent, parties presenting oral 
argument were: the Regional Municipality 
of Hamilton-Wentworth, (in conjunction 
with the Hamilton Region Conservation 


_Authority); Greensville Against Serious 


Pollution (GASP); the Niagara Escarpment 
Commission; Taro Aggregates; and the 
Ministry of Environment and Energy. 


The hearing of evidence began in 
May of 1993 and after 133 hearing days 
and over four hundred exhibits, the Board 
iS preparing to hear oral argument and 
then to write its decision. 


North Simcoe Landfill 


Site Application 


Robert B. Eisen and Dorothy H. — 

McRobb, conducted a hearing in 
respect of an application brought by the 
North Simcoe Waste Management 
Association (NSWMA) for a landfill site to 
be situated in the Township of Tiny. The 
site was to serve the members of the 
Association consisting of the towns of 
Midland and Penetanguishene, the 
Township of Tay and the villages of Port 
McNicoll and Victoria together with the 
Township of Tiny. The application was 
supported by the then Ministry of the 
Environment and opposed by the 
Township of Tiny and the Wye Citizens’ 
Group and others. 


| n 1989, a joint board consisting of 


The application was turned down 
by the Joint Board mainly on the basis of 
a flawed process that was found to be in 
breach of the requirements of the 
Environmental Assessment Act. The 


# Environmental Assessment Board # 


Board, in its decision of November 1989, 
was able to conclude that certain areas in 
the North Simcoe region, not adequately 
considered by the Association, might 
offer good landfill potential. It was 
‘unable to conclude whether the site 
preferred by the proponent, know as Site 
41, was the "best" site that would 
emerge from the application of a 
satisfactory site selection process. 


The Board’s decision was appealed 
to the Lieutenant Governor in Council, 
who in June 1990, enacted Order in 
Council 1528-90 (OIC) which by its own 
wording ordered that the decision 
contained therein "be substituted for that 
of the joint board". The OIC allows the 
proponent "an opportunity" to produce 
evidence of further investigations of areas 
comparable to Site 41. It was ? 
acknowledged in the body of the - 
document that Site 41 may once again be 
the preferred site in such event it outlined 
the evidence that the proponent would be 

required to produce. The OIC was 
accompanied by a statement approved by 
cabinet which explained and amplified the 
provisions of the formal document. 


The proponent, now the 
Corporation of the County of Simcoe as 
successor to NSWMA, advised the Joint 
Board that its preferred site remains Site 
41 and that it wished to resume the 
hearing as provided by the OIC. 


In July and August of 1992 
preliminary hearings were held _ 
preparatory to the commencement of the 
resumed hearing. The Joint Board now 
consisted of a sole member, Mr. Eisen, as 
a result of the earlier retirement of Ms. 
McRobb from the Ontario Municipal 
Board. The preliminary hearings dealt in 
large part with the interpretation of the 
provisions of the OIC and the 
accompanying cabinet statement. During 
these hearings, the Township of Tiny 
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posed a number of questions to the Board 
seeking to have the Board clarify its 
understanding of the two documents. 


In September 1992, the Board issued 
guidelines together with answers to the 
questions submitted by the Township of 
Tiny. The Township then instituted a 
judicial review of the guidelines and 
answers and the Divisional Court, in its 
decision of April 19, 1993 upheld the 
Board’s guidelines and its answers to the 
Townships questions. 


The resumed hearing commenced 
on May 3, 1993 as had been previously 
scheduled and some 90 days of hearings 
had been held by the end of May 1994 in 
addition to 68 days in 1989. Itis 
expected that the taking of evidence and 
submission of argument will be completed 
by early September 1994. 


IWA Planning 


ver the past year, we have been 
aware that the Interim Waste 


Authority will be asking three 
separate Joint Boards under the 
Consolidated Hearings Act to consider 
applications for three separate 
undertakings to provide landfill sites. 
These sites will be located in Peel Region, 
in Durham Region, and in York Region. 
The Joint Board was asked to provide a 
Funding Panel to distribute Participant 
Funding up to an amount of $1.7 million 
to study the proposals. The first step in 
the participant funding process was 


.mediation, which determined the 


distribution of a large-portion of the 
available funding. One of our Board 
members assisted in the mediation. The 
Funding Panel, composed of two EAB 
members and one member from the OMB, 
determined the remaining claims. 


Meanwhile, we have been 
considering how to ensure that these 
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large and controversial hearings are 
managed in the most efficient and 
effective way. We have engaged counsel 
to assist with the hearings, and obtained 
approval for additional staff as needed. 
The Chair of the OMB has met with the 
Chair of the EAB on several occasions to 
discuss possible makeup of the three 
panels, and the resources required for 
their support. We have obtained some 
additional space adjacent to our present 
office for storage of the voluminous 
documentation, additional Board member 
offices, and staff accommodation. 


Once the Panels have been 
established to hear each separate 
application, they will consider the 
possibilities for expeditious consideration 
of issues which are common to the three 
sites. Preliminary hearings are anticipated 
in the late fall of 1994 or early in 1995. 


Niagara Escarpment 
Hearing Office 


here were 76 appeals of NEC 
decisions during the 1993-1994 
fiscal year. A total of 47.hearings 
were held. 
Of these: 
- 3 went to a Consolidated Hearing, 
- 25 appeals/applications were 
withdrawn, 
- 2 were adjourned indefinitely, 
- Decisions by the Minister have been 
. made on 58 applications. 
. Of the decisions made, the Minister has 
concurred with the recommendations of 
the hearing officers on all but two 
applications. 


In addition, two Plan Amendment 
hearings were held. | 
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Index of Decisions 


Consolidated Hearings Act i 


APPLICANT: County of Lambton CH-90-12(F) 
| Sarnia Landfill 


The County of Lambton made an application to expand the capacity 
of the existing landfill site which has been used since 1970 for the 
disposal of residential, commercial and solid non-hazardous waste 
from the City of Sarnia (both the former City of Sarnia and the ROUE 
of SIBEIRMEN EN, and the Village of Point Edward. 


A preliminary hearing was held on November 1, 1993 and party 
status was determined. An application for intervenor funding was 
made on behalf of People Against Landfill Expansion (P.A.L.E.). A 
Funding Panel was appointed. The County of Lambton was named 
funding proponent. 


On November 25, 1993, counsel for P.A.L.E. advised the Board that 
the County of Lambton had approved the contents of their funding 
application. On November 30, 1993, the Board received a confirming 
letter from the County of Lambton’s counsel. 


ISSUES: Since the Proponent consented to the application there were no 
issues to be determined and a funding hearing was not held. 


DECISION: The panel met to review the application. A decision was released on 
December 17, 1993 awarding $45,093.95to P.A.L.E. to be used for 
the purposes outlined in Schedules attached to the decision. 


RELEASE DATE: . December 17, 1993 


APPLICANT: _ Ontario Hydro ; CH-90-13(F) — 
Bulk Transmission West of London : 


Parties requested funding under the /ntervenor Funding Project Act 
Following preliminary meetings the Board released a Ruling on Party 
Status and Issues delineating issues. In some cases issues were 
allocated to one party. In other cases there was duplication in the 
recognised issues. 


ISSUES: Which issues would be funded for which parties where duplication is 
apparent or likely. 
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DECISION: 


RELEASE DATE: 


APPLICANT: 


ISSUES: 


DECISION: 
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In making their determination of individual requests for funding the 
Board considered the extent of the specific intervenor’s interest, the 
relationship of the funding requested to the established interest and 
the issues enumerated by the Joint Board, the reasonableness, in 
funding terms, of the extent of the effort being proposed, and 
potential overlap and duplication. 


Funding was awarded to all six funding applicants for a total amount 
of $589,546.81. 


June 28, 1993 


Reclamation System Inc. (RSI) CH-91-03 


Reclamation Systems Inc. (RSI) sought approval to operate a solid 
waste disposal site in the Acton Quarry. At the preliminary hearing, 
the Board’s jurisdiction to hear the matter was challenged on the - 
grounds that the requirements of the Consolidated Hearings Act 
(CHA) had not been met. 


The Board found that it did not have the jurisdiction to hear the matter 
and stated that it would consider the matter of costs. Requests for 


costs totalling over three quarters of a million dollars were received. 


Subsequent to the Board’s decision, the Divisional Court (in another 
matter) found that the CHA does not require jurisdictional pre-hearing 
requirements. The Court stated that a joint board has broad authority 
to dismiss, adjourn, or defer matters if the information or level of 
preparation of the proponent is inadequate to enable the board to 
make a proper determination. 


Several issues were raised including: did the Board have jurisdiction to 
award costs, what were the appropriate criteria for evaluating 
applications for costs and what was the scope of any award of costs. 


The Board determined that it had broad discretionary powers to 
determine and award costs in a proceeding before the Joint Board. A 
proceeding before the Board had been commenced and the Board had 
the jurisdiction to consider costs for that proceeding. 


RSl's application had not reached the level of preparedness necessary 
to allow the Board to make a proper determination. If‘the Board had 
taken jurisdiction over the RSI matter it would have been necessary to 
dismiss, adjourn or defer the application until the level of 
preparedness was adequate. Therefore, payment of costs should be 
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_ RELEASE DATE: 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASE DATE: 
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made regardless of the jurisdictional.question and in accordance with 
the Board’s usual criteria. 

Costs relating to preparation for and attendance at the preliminary 
jurisdiction motion should be considered. The other preparatory costs 
such as technical and legal review of RSI’s proposals should be 
deferred for the consideration of the panel that will hear evidence on 
the application. 


Costs were awarded to six intervenors and denied to four. 


RULE 2 LOS 


City of Niagara Falls | -CH-91-09 
Mountain Road Landfill 


The City of Niagara Falls applied for approval for an extension of its 
existing landfill site on Mountain Road. This extension involves an 
increase in both the area and height of the existing landfill. 


Due to the history of rock spoil dumping near the site and its 


geological and hydrological characteristics, should approval of the site 


be given? 


Did Amendment 52/89 of the Niagara Escarpment Plan, prohibiting 
waste disposal sites, apply to the Mountain Road Landfill site? 


The Board found: 
by the exercise of technical ingenuity and management vigilance, the 
site could continue to be operated safely for a limited period of time 


but a longer term alternative should be sought. 


Amendment 52/89 of the Niagara Escarpment Plan did not apply to 
the landfill site. 


The Board approved the application for an extension of the height of 


the Mountain Road Landfill site and the widening of the buffer area 


around the site subject to specified conditions and denied the appeals 
against the Decision of the Niagara Escarpment Commission (April 26, 
1991) to grant a Development Permit for the upward extension of the 
Mountain Road Landfill. 


September 30, 1993 
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APPLICANT: 


ISSUES: 


DECISION: 


RELEASE DATE 
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Chedoke Terrace Inc. CH-91-11 


The Applicant sought approval to build a residential development 
which included apartment buildings and townhouses. The lands to be 
used were near a railway marshalling yard, a municipal public works 
yard and a golf course. The application involved 3 matters; 
application for an amendment to the official plan redesignating the 
lands from industrial to commercial (denied earlier by the Corporation 
of the City of Hamilton); appeal of the decision of the Niagara 
Escarpment Commission denying an application for a development 
permit; and an appeal of a decision of the Hamilton -Wentworth 
Region Land Division Committee denying an application for severance. 


Parties opposed to the proposal argued that the existing use of the 
surrounding lands was incompatible with the proposed residential 
development and could lead to complaints from future residents of the 
proposed development over noise, lights, use of equipment and golf 
balls. 


Whether or not the proposed use was inappropriate because of the 
potential for adverse impacts caused by the existing use of the 
adjacent lands. 


The Board found that the concerns of the existing users about.the 
impacts caused to and by the proposed development could be met 


‘through conditions attached to the approvals including building height. 


limitations, window exposures, noise attenuation features, warning 
clauses in agreements of purchase and sale, visual screening and 
minimum set back requirements. The Board approved the application 
and approved the amendments to the official plan, the application for 
a development permit, and the conveyance of land for residential 
purposes. 


July 30, 1993 


City of Orillia CH-92-02 
Proposal to Amend Official Plan and : 
Expropriate Land for Public Parkland 


The Corporation of the City of Orillia (the City) passed by-laws to 
expropriate part of the waterlot in front of Lot 9, Concession 5, in the 
Township of Orillia (Southern Division), City of Orillia, in the County : 
of Simcoe, and for approval of Official Plan Amendment No. 94 for 
the purpose of adding "public parks" as a permitted use in Waterfront 
Commercial designation in the Official Plan of the City of Orillia 

pase tat the City’s public park area. 
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Champlain Landing Corporation, the owners of the land proposed to 
be expropriated, requested that the Official Plan Amendment be 
referred to the Ontario Municipal Board. The planning and 
expropriation issues were referred to the Hearings Registrar of the 
Office of Consolidated Hearings and a joint board was established. 


The land in question was divided into Blocks A, B, C and D. At the 


outset of the hearing, the appellant company withdrew its opposition 


to expropriation of Blocks A, B and D while still objecting to the 
proposed expropriation of Block C. 


The Joint Board heard no argument from any party or witness to the 
effect that the park should not be extended; rather the Joint Board 
heard only how it should happen. 


After hearing all the evidence, the Joint Board found the expropriation 
of all the land in question, including Block C, to be fair, sound and 
reasonably necessary in the achievement of its objectives as stated in 
Official Plan Amendment 94. Therefore, the Board approved the 
expropriation of lands in question. 


_ October 29, 1993 


John Blake Gartshore | CH-92-04 


This hearing concerns two appeals; one by the Niagara Escarpment 
Commission from a decision of the Land Division Committee of the 
Regional Municipality of Hamilton-Wentworth granting an application 
for consent to sever Lots 38 and 39, Concession 1 and 2 in the Town 
of Ancaster; one by John Blake Gartshore from a decision of the 
Niagara Escarpment Commission refusing an application for 
development permit to construct a one storey, single family dwelling 
plus an attached garage, witha UREA sewage disposal system and 


driveway. 


A conference call was agreed to by all parties and held as constituting 
a hearing to deal with the appeal of the Niagara Escarpment 
Commission (NEC) from the severance granted to Mr. Gartshore. 


Mr. Gartshore withdrew his appeal from the decision of the NEC not 
to issue a development permit; however he was not willing. to 
withdraw the application upon which the severance was granted. 


Should the severance have been granted. 


The property lies within the Escarpment Protection Area of the 
Niagara Escarpment Plan. Section 1.4(3) of the New Lots Policy 
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allows the creation of one lot where no lots have been created in an 
original township half lot. 


Because there are currently 20 lots within the half lot in question, the 
Joint Board allowed the appeal of the NEC and ordered that a 
severance not be granted. Also, the decision of the NEC was 
confirmed. 


March 9, 1994 


Township of Charlottenburgh CH-92-07 
North Landfill Site : 


This is an application by the Township of Charlottenburgh for an 
amendment to the Provisional Certificate of Approval for its North 
Landfill waste disposal site for a further five year period; for approval 
of an amendment to the Official Plan of the Township and to change 
the existing designation of the site in order to permit the existing solid 
waste disposal site, a waste transfer station and a communications 
tower. é 


At the outset of the hearing all parties indicated that there was no 
disagreement with respect to the basic findings, the type of 
monitoring to be imposed or the conditions to be imposed. 


The only issue before the Board was the effect of the landfill 
Operations on the adjacent Class 1 wetland. 


The Board reviewed the evidence and concluded that the wetland’s 
water quality was not impaired by leachate from the site. The Board 
also determined that the Provincial Policy on Wetland with respect to 
the development on lands adjacent to wetland had been complied 
with. 


The Board approved the emergency approval application subject to 
specified conditions and extended the date of its expiry to December 
31, 1993 in order to allow sufficient time for the Environmental 
Assessment board to consider the Township’s application for a five 
year interim expansion of the site. 


The Board approved the amendment to the Official Plan subject to 
clarification of the restriction on new development within 100 meters 
of the landfill site and on new development within 500 meters of the 
landfill site which has or has the potential for creating additional | 
dwelling units while-permitting expansion of existing dwelling units 
which do not create additional dwelling units or ancillary units. 


May 28, 1993 
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ISSUES: 
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Curtis and Janice Royal | CH-92-09 


This hearing involves two appeals: by Mr. Garfield Emerson from a 
decision of the Committee of Adjustment for the Township of Mulmur 
granting an application by Curtis and Janice Royal for consent to 
sever the east half of Lot 29, Concession 3, E.H.S. in the Township 
of Mulmur; and by Garfield Emerson from a decision of the Niagara 
Escarpment Commission, approving an application by Curtis and 


_ Janice Royal for a development permit to construct a single family 


dwelling, including an attached garage, septic system and driveway 
on a 0.9 ha proposed lot. 


The Board was advised that Mr. Emerson and the Royals reached a 
settlement of their differences, which would require new applications 
to be filed. pe? 1 


There were no issues before the Board 


On the basis of the consent, the appeals were allowed and the 
application for consent to sever and the development permit were 
denied. 


November 12, 1993 


City of Peterborough CH-93-01 (F) 
Bensfort Road Landfill Site 


The City of Peterborough made an application for a five year interim 
expansion to permit the continued operation of the Bensfort Road 
landfill site, the development of a public drop-off area adjacent to the 
site and a buffer area beyond the boundary of the landfill site. 


One application for intervenor funding received by the Board on behalf 
of Stewart Hall Against Mismanaged Environment (SHAME). The — 
City of Peterborough did not object to being named the Funding 
Proponent. 


There was no issue as to eligibility for funding. Prior to the funding 
hearing the proponent and the funding applicant agreed on the 
amount of funding and the process by which funding would be 
provided. 


The Funding Panel found that the requirements of s.7 of the © 
Intervenor Funding Project Act were met and that the parties adopted 
the negotiated agreement route for funding openly and willingly and 
that there was no prejudice to any party. 


EST! 


RELEASE DATE: 
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SHAME was awarded intervenor funding in the amount of 
$13,799.00 which was to be provided by placing it in trust with 
SHAME’s solicitor with the requirement that at the conclusion of the | 
hearing an explicit accounting of funds received and how they were 
subsequently disbursed were to be provided to the Funding Proponent 
and the funding panel. 


August 26, 1993 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASE DATE: 


APPLICANT: 


City of Peterborough CH-93-01 
Bensfort Road Landfill Site 


The City of Peterborough applied for approval of a five year interim 
expansion to permit the continued operation of the Bensfort Road 
landfill site, the development of a public drop-off area adjacent to the 
site and a buffer area beyond the boundary of the landfill site. 


The site has been operating since 1981 and has been under a series 
of Emergency Certificates of Approval since 1989. 


At the pre-hearing settlement conference, negotiations between the 
parties resulted in a few unresolved issues including minor design 
details and the progress of the Waste Management Master Plan as it 
related to.the identification of a new landfill site. 


A Joint Board hearing began on November 15, 1993 and sat for three | 
days. The Proponent tabled a draft decision which had been reviewed 
and agreed to by all the parties with one small addition. 


The Board approved the application along with the related 
amendments to the Official Plan for The Corporation of the Township 
of Otonabee, and directed the City of Peterborough, as a participant 
in the City/County Waste Management Master Plan, to use its best 
efforts to ensure that an approval and certificate are issued for the 


long-term waste management EN within the life of the new 


Certificate of Approval. 


November 19, 1993 


Dodson Developments Inc. _ ) _ CH-93-02 


This matter concerned two appeals: by the Niagara Escarpment 
Commission from a decision of the Regional Municipality of Peel Land 
Division approving an application to sever land; by Dodson 
Development Inc. from a decision of the Niagara Escarpment 
Commission refusing a development permit to construct residential 
dwellings. 
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The lands in question were purchased in 1990 and have been used 
for agricultural purposes. : 


Did the consents of the Peel Land Division Committee conform with 
the Niagara Escarpment Plan requirement that all consents for new 
lots are to be in conformity with the Food Land Guidelines? 


Should the Board take into consideration to the fact that it appears 
that there are other parcel of lands in the neighbourhood for which 
consents had been given. in the past? 


The Board found the lands to be high priority agricultural lands and 
subject to the Food Land Guidelines requirement that they be severed 
only when the consent is farm related. The Board found that the 
consents were not farm related and therefore were not in conformity 
with the Guidelines or the Niagara Escarpment Plan. 


The Board determined that it could not be influenced by’Land Division 
Committee decisions with respect to other lands. 


The decisions of the Land Division Committee were set aside and the 
appeals against the refusal to issue development. permits were 


. dismissed. 


July 19, 1993 


Environmental Assessment Act 


Ontario Hydro | EA-90-01 
Ontario Hydro Demand Supply Plan 


In January 1993, Ontario Hydro withdrew its application for approval 


of its Demand/Supply Plan from consideration under the 


Environmental Assessment Act. Forty-three parties applied for costs, 
and a process of costs assessment was established by the Panel. 
Costs assessments totalling just over $6 million were made, and final 
costs orders awarded approximately $5.68 million to be paid by the 
proponent to thirty-seven parties. Individual decisions were issued as 
the assessments were completed and reviewed by the Panel. The 
process concluded in May 1994. 
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Laidlaw Waste System Ltd. | EA-91-01 


Storrington Landfill 


Laidlaw Waste Systems Ltd. sought approval of an extension to the . 
Storrington Landfill Site located on lot 18, Concession VII in the 
Township of Storrington in the County of Frontenac. The decision of 


* the Joint Board on the application was given on March 31, 1993 


approving the extension subject to specified terms and conditions. 


Applications for costs were filed by Storrington Citizens Against Trash 
(SCAT) and Mr. Bruce. The matter of costs was dealt with separately 
from the main decision. : 


The Proponent agreed to the $298.23 amount of costs sought by Mr. 
Bruce. It disputed the amount sought by SCAT. 


At issue was the amount of costs to be awarded to SCAT. 

At the commencement of the hearing for costs, the two parties 
advised the Board that my had reached a proposed SANTINI of the 
costs claim. 

The Board reviewed the submissions and considered the issues 
regarding the costs claim. The Board agreed with the settlement 
reached between the parties and ordered costs to SCAT in the 
amount of $187,768.65 as set out in the settlement. 


May 7, 1993 


Environmental Protection Act 


APPLICANT: 


City of Guelph | | EP-92-02(F) 
Eastview Road Landfill | , 


The corporation of the City of Guelph applied under the Environmental 
Protection Act for an amendment to its Provisional Certificate of 
Approval to permit the continued operation of its landfill site for an 
additional five years. The landfill site has been operated by the City 
since 1962 and is currently operating under an Emergency Certificate 
of Approval. 


On January 12, 1993 an intervenor funding hearing was held at 
which one intervenor, the Eastview Residents for Environmental 
Justice (EREJ), applied for funding. The funding hearing was divided 
into two phases. Funding for phase one was allocated for a review of 
the city’s materials by the intervenor’s consultants, a site tour with 
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city staff and consultants and a series of meetings with the proponent 
to narrow issues and prepare a joint submission. 


At the second stage funding hearing, the proponent raised the issues 
of whether the intervenor met the eligibility criteria set out in section 
7 of the /FPA, whether it had established a record of concern and had 
demonstrated an interest that was unique or different that would be 
of assistance to the Board and challenged whether it ASTRON a 
public rather than a private interest. 


The funding panel found that the intervenor met the requirements of 
the /FPA, and that it did have some public interest issues to present. 
The funding panel declined to award intervenor funding for 
investigation of issues that would not assist the Board as they either 
would not provide new information or they would duplicate 
information presented by other parties. The funding panel awarded 
funding to the EREJ in the amount of $29,789.50. 


April 26, 1993 


City of Guelph EP-92-02 
Eastview Road Landfill 


The City of Guelph applied for approval to expand the Eastview Road 
Landfill site for an additional five years. The application was 


‘supported by the Director of Approvals of the Ministry of Environment 
and Energy (MOEE) and two near-by developers. It was opposed by 


the Eastview Residents for Environmental Justice (EREJ), a local 
community association. 


The parties agreed to a set of conditions which included mitigation, 
monitoring, reporting, record-keeping, contingencies, institution of a 
public liaison committee, and a proposal to settle small claims arising 
from site operations. 


EREJ took the position that the application should be refused. 


Alternatively, EREJ requested that any approval include a condition 


that the site be permanently closed after the extension period, and 
that a property value protection plan be included by the Board. The : 
City and the Director opposed these conditions and claimed that the 
Board lacked jurisdiction under the EPA to include them in its 
decision. 


Did the Board have the jurisdiction to include in its decision conditions 
requiring that the site to be permanently closed after the extension 


. period and that a property value protection plan be included by the 


Board. 
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The Board decided that the City should be permitted to continue to 
operate the site for five more years, provided that it proceeds on - 
schedule with the selection of a long-term landfill site under the joint 
Waste Management Master Plan process. It also required an 
environmental assessment of the new site to be submitted to the 
MOEE no later than January 1, 1996. 


The Board concluded that it did not have the authority to prohibit the 
issue of emergency certificates in the future. 


The Board concluded that it did have the power to direct that the site 


be permanently closed after the five year extension, and so ordered. 


It also found that it had the jurisdiction to include a property value 
protection plan as a condition of approval. The Board decided, 
however, to require a compensation plan only in the event that the 
City fails to comply with the schedule for the long-term site, or in the 
event that any certificate is issued in the future extending the 
operation of the site beyond the approved five year period. 


September 22, 1993 


Township of Faraday EP-92-03 


Since 1972, the Township of Faraday has been jointly operating a 


‘landfill site with the Village of Bancroft. In 1992, the MOEE reviewed 


the Conditions of Approval and found that the authority was invalid 
because the inclusion of Bancroft in the service area was not 
mentioned. An Emergency Certificate of approval was issued and the 
township has continued to operate the landfill site under this. 
Certificate. 


The Township made application to regularize the situation to include 
the Village of Bancroft in the service area and to get approval for a 
Revised Operations and Closure Plan which includes increasing the 
vertical height of the waste mound and the capacity of the site. 


The issue before the Board was the development of appropriate © 
Conditions of Approval. 


The Board considered the site characterization, recycling efforts, tire 
and scrap metal removal, disposal of household waste, tipping fees. 
It also heard evidence on the physical setting, bedrock geology SNe. 
hydrogeology of the site area. 


Prior to the hearing the Township and MOEE agreed on proposed 


Conditions of Approval. These proposed Conditions were accepted 
by the Board along with the Township’s Design and Operation Report. 
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The Board approved the Certificate of Approval, subject to the 


. Conditions of Approval, for continuous use of the landfill site and 


change of site area and mound height, with a service area for the 
Township of Faraday and the Village of Bancroft. 


June 9, 1993 


Green Lane Landfill Limited EP-92-06(F) 


- Green Lane Landfill Limited, a division of St. Thomas Sanitary 


Collection Service Limited, applied for approval of a five year interim 
expansion of the Green Lane Landfill site located on Part of Lots 21, 
22 and 23, Concession Ill, Township of Southwold, Elgin County. 


The site had been operated from June 1978 until September 1991, 
when it reached capacity. In April 1992, the proponent applied for a 
certificate of approval under the Environmental Protection Act to 


_ expand the landfilling operation and to operate over a five-year period. 


“At the preliminary hearing on January 19, 1993 party status was 


granted to the City of St. Thomas, Elgin County, the Township of 
Southwold, Southwold Against Dumping (SAD) and Greta Thompson. 
SAD and Mrs. Thompson were granted intervenor status under the 
IFPA. : 


A funding panel was appointed under the /ntervenor Funding Project 
Act and requests for intervenor funding were received to a total 
amount of $192,653.29. 


At issue was the amount of funding to be awarded. 


The funding panel found that although the proponent was willing to 
negotiate the matter, SAD had not met with the proponent to attempt 
to narrow outstanding issues before the hearing. Therefore in the 
absence of an acceptable and comprehensive agreement between the 
parties, the funding panel determined that funding would be provided 
only for work which would be necessarily and reasonably performed 
and which will assist the board and contribute substantially to the 
hearing [in accordance with the provisions of sections 7(3)((a) and 
7(2)(b) of the /FPA]. Intervenor funding was awarded to SAD and to 
Mrs. Thompson to a total amount of $89,406.36. 


April 6, 1993 
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Green Lane Landfill 3 EP-92-06 


Green Lane Landfill, a division of St. Thomas Sanitary Collection 
Service applied for approval under the Environmental Protection Act 
(EPA) of a five year interim expansion of the Green Lane Landfill site. 
Non-designation of the site under the Environmental Assessment Act 
(EAA) had been previously granted by the Minister. 


What was the appropriate test of "need" in the application? Was 
there need for the landfill, were the management requirements met 
and what was the relation between the interim approval and long term 
planning for waste management? 


The Board found that as the site had received non-designation status 
under the EAA and this was an application under the EPA, 
consideration of need involved an appraisal of the demand for and the 
justification of the disposal of wastes in the landfill site; the 
proponent would be required to ensure that the site had the least 
possible detrimental impact and that the natural environment was 
protected and conserved; and the function of the site was to be 
considered in relation to an evolving waste management system for 
the service area. : ÿ 


The Board found that there was a need for interim expansion, there 


. Was no practical alternative to the proposed site, and that the | 
additional wastes could be disposed of safely. The board granted the 


approval subject to conditions and management requirements. 


JUIVE 01998 


Town of Kapuskasing EP-92-07 


The Corporation of the Town of Kapuskasing made an application 
under the Environmental Protection Act for a five-year expansion of 
its landfill site located on Part of Lot 29, Concession 17 in the 
Township of O’Brien. The landfill has been in use since the late 
1940's. 


The proposed landfill would alter the existing fill area by adding 
vertical lift and by increasing the lateral extent of the landfill. 


The Town has participated up to stage two of the Kapuskasing- 


Moonbeam Waste Management Master Plan study. As part of the 
master plan work, a long-term landfill site has been identified but 
opposition to the site has resulted in the matter being put on hold, 
resulting in this interim application. | 
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At the preliminary hearing five issues were identified: details on the 
Operations and closure, especially on the clay cap cover, required 


confirmation; evidence was needed that the extension of the site for 


five years would not jeopardize the completion of the master plan; the 
monitoring program had to be detailed; it had to be shown that 
possible contamination of lower strata by leachate would not occur; 
and complaint reporting procedures had to be particularized. 


Most of these issues were resolved by the parties before the hearing 
and at the hearing an Agreed Statement of Facts and Expert Opinion 
were filed. Although there was an agreed statement of facts and 
expert evidence, because of the public nature of the hearing, the 
Board heard evidence on how the issues had been dealt with and 
resolved in order for the Board to make an informed decision as to 
whether the application should be approved. | 


The Board heard evidence on the operation, closure, cover and final 
contours of the site; the life span of the site; details of the monitoring 
program; groundwater guidelines and the complaint reporting _ 
procedures. The Board approved the application subject to specified 


conditions 


November 30, 1993 


Town of Lindsay | EP-93-02(F) 
Lindsay/Ops Landfill 


The Corporation of the Town of Lindsay applied for an amendment to 
its Provisional Certificate of Approval to extend the life of the existing 
Lindsay/Ops Landfill site for a period of five years. 


An application from Brian Wilson and Ed Palubiskie (one intervenor) 
for Intervenor Funding was received by the Board: The Proponent and 
the intervenor met prior to the date set for the funding hearing. The 
Proponent advised the Board that a funding agreement had been 
reached and asked the Board to cancel the funding hearing. 


There were no issues to be decided by the funding panel. 


The funding hearing was cancelled. Intervenor Funding in the amount 
of $47,816.16 was awarded to the intervenor. 


September 10, 1993 
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Town of Lindsay | | EP-93-02(FAS) 
Lindsay/Ops Landfill | 


The Corporation of the Town of Lindsay applied for-an amendment to 
its Provisional Certificate of Approval to extend the life of the existing 
Lindsay/Ops Landfill site for a period of five years. 


Brian Wilson and Ed Palubiskie (one intervenor) applied for Intervenor 
Funding and on September 10, 1993 was awarded $47,816.16 
Intervenor Funding. 


The Intervenor requested supplementary funding to cover additional 
hydrogeological work and to cover the cost of attending issue . 
narrowing meetings prior to the hearing of oral evidence. 

What was the appropriate amount of supplementary funding? 
Supplementary funding was awarded for hydrogeological work and 
the remaining funds which had been awarded at the original funding 


hearing were reallocated. 


December 23, 1993 


Township of Asphodel EP-93-04 


‘Municipal Landfill Site 


This is an application for a provisional certificate of approval to permit 
the interim expansion and operation of the existing landfill site for a 
further five years. 


Issues of concern raised at the preliminary hearing were satisfied by 
the time the full hearing: began and at the full hearing there were no 
parties or participants in opposition to the application. A draft 
Certificate of Approval was submitted at the full hearing. It was the 
position of the Board that although there was agreement among the 
parties the Board continued to be obligated under the EPA to be 
satisfied that the requirements of the Act were met. 


Were the requirements of the EPA met ? 

The Board considered the terms of the Draft Certificate of Approval 
and the evidence submitted to it. The Board considered aspects of 
landfill management including provisions for monitoring environmental 
impacts, trigger mechanisms and contingency plans and concluded 
that the site could be operated safely for a period not exceeding five 
years. The Board approved the application with some amendments to 
the draft Certificate of Approval. 


RELEASE DATE: March 4, 1994 
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Town of Kincardine ee: EP-93-05 
Valentine Avenue Landfill 


The Township applied under the Environmental Protection Act for an 
amendment to its Provisional Certificate of Approval to extend the use 
of its landfill site for a further five years. 


The proposed site had been exempted from the operation of the | 
Environmental Assessment Act subject to several conditions. 


The only parties at the hearing were the Proponent and the Director of 
Approvals Branch of the Ministry of Environment and Energy (MOEE). 
Initially the parties were in agreement but soon a dispute developed 
over whether the Proponent could seek interim approval Lo a term of 
more than five years. 


Can the Proponent seek an interim approval for a term of more than 
five years? 


The Board considered evidence on the development of a long term 
waste management policy. It acknowledged the tension between 
having approval for a term sufficient for the development of the long 
term policy and encouraging the master planning policy to proceed 
SRT. 


The Board granted the approval for a period of the earlier of five years 
or the date at which operations begin at alternative waste disposal 
sites in accordance with the master waste management plan. The 
approval may be extended by the Director of Approvals Branch of the 
MOEE for a further two years provided that an environmental 
assessment for the waste disposal component of the master plan was 
submitted to the MOEE by December 31, 1995 and an alternative 
waste disposal facility arising out of that plan is not available to 
receive waste. 


March 10, 1994 
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Ontario Water Resources Act 


Andrew Yantha | OW-92-01 


This is an application for approval of the extension of sanitary and 
water services. The matter was referred to the Board by the Director _ 
because the sewage works cross the municipal boundary between the 
Township of Sherwood, Jones and Burns and the Village of Barry’s 

Bay. | 


Notice of application was given by the Board. As no objections were 
received, the Board determined that a hearing was not necessary. 
Written submissions were sought from the Approvals Branch of the 
MOEE along with any proposed terms and conditions. -The Approvals 
Branch responded that the technical aspects of the works were 
satisfactory and attached a draft Certificate of Approval. This was 
forwarded to the applicant who advised the Board that it had no 
concerns with respect to the suggested terms and conditions. 


The Board approved the application for the extension of sanitary 
sewers subject to specified terms and conditions. 


April 23, 1993 
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Annual Report 1994 - 1999 


20 Years of Preserving ANd PROTECTING 


Ontario’ s ENVIRONMENT 


his is the 20th anniversary of the On- uses both EAA and Environmental Protection 


tario Environmental Assessment Act, 


the legislation which 

created the Boardand #77 == 
also the province’s most com- 
prehensive legislation aimed at 
achieving environmental pro- 
* tection and sustainability. This 
anniversary offers an opportu- 
nity for reflection on how the 


Education and 
communication 

are also i impor- _ 

tant in increasing 


Act hearing examples. The board continues to 


be successful in encourag- 
ing agreements among 
parties and shortening the 
length of hearings for in- ~ 
terim approvals of existing 
landfills granted under the 
EPA. This success is due, 
in part, to the guidance 


environmental assessment understanding 2 provided to the parties in 
process is understood, and on. © written directions from the 
how we can continue to im- and p ar ticip ation | . … board. Education and 
prove participation inthe hear- — in the decision communication are also 
ing process. : ki important in increasing 

| 714 ngs P rOcess. Se __. understanding and partici- 


Retire M En 
derstanding of legislative requirements by 
several means. One is through the reasons 
given for individual decisions. Soon we will 


be publishing a report outlining the develop- . 


ment of the board’s thinking on the EA process 
with reference to those individual decisions. 


Although a board such as ours cannot remain 


static in its thinking, past decisions help eve- 
ryone.understand the direction being taken. 


As an aid to understanding individual deci- 
sions as they are released, we now provide a 
summary with each decision for those who 
wish to learn only the highlights, or want to 
understand the nature of the decision before 
‘ reading the detailed reasoning. 


We continue to stress innovation in our ap- 
proach to individual hearings. Large, complex 


_ hearings have different requirements than. 


those which raise limited issues and have a 
small number of parties. Some of the methods 
__ being tried are described later in an article that 


pation in the decision- 
making process. 


On the communications front, guidance on the 


hearing process will be published in a booklet ° 


called “Getting Involved”. A shorter brochure 


_ will also be available. Other more formal 


documents which set out the procedural direc- 
tions for each specific hearing are constantly 
being revised. These provide greater clarity 
and allow the particular characteristics of each 
hearing to be accommodated. 


We announced last year that a multi-stake- 


holder advisory committee had been created 
in 1993 to obtain advice and assistance from 
people who have direct involvement with the 
board’s process. The twin goals remain im- 
provement of communication between the 
board and the people it serves and develop- 
ment of procedures which will result in more 
effective and efficient hearings. We meet. 
regularly and, this past year, have completed 
work on the board’s generic procedural direc- 


-|- 
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tions and a practice direction on the form, con- 
tents, and filing of documents. The committee 
worked on recommendations for better First Na- 
tions participation in the hearing process, and the 


board followed up with a workshop on that topic. 


We have also discussed refinements to the inter- 
venor funding process and an improved environ- 
mental assessment process. The Committee 
continues to be a valuable source of views and 
advice on both fundamental issues and final re- 


visions to practice directions and other proces : 


related documents. 


We have introduced a feedback mechanism, 


which is a simple questionnaire -distributed to 


parties, participants, witnesses and lawyers after 
particular hearings. The questionnaires are re- 
turned to me, and respondents’ identities are kept 
confidential, but the feedback will be used to 
advise members about the perceptions of partici- 
pants in their hearings and to develop pos for 
the board’s learning program. 


New members have the great advantage of being 
able to participate in generic hearing/decision- 
writing training provided by the Society of On- 
tario Adjudicators and Regulators (SOAR) 
through in-depth courses. All members can take 
advantage of the tribunal conference held in No- 
vember of each year. These agency community 
initiatives allow the board to concentrate its own 


efforts more on the specific problems and issues 


in the adjudication of applications under environ- 
mental legislation. The in-house learning pro- 
gram consists of full-day training sessions or 
workshops and regular meetings to provide op- 
portunities for discussion of various issues. This 
program is described later in this report. : 


The board’s most important purpose, as ex- 
pressed in its strategic plan, is to make good 
decisions for the protection, conservation, and 
wise management of the environment. We will 
continue to use both the traditional hearing proc- 


ess and new, creative techniques toward that 


goal. We are aided in this by amendments to the 
Statutory Powers Procedure Act which authorize 
pre-hearing steps we have already introduced; 
provide flexibility by allowing for electronic and 
written hearings; allow procedural and interlocu- 
tory matters to be decided by only one member; 
and authorize all tribunals to make rules on re- 
consideration of their own decisions. We are 
participating in an initiative to provide model 
rules for all tribunals, and will then use these as 
the basis for new rules for the board. 


On more fundamental process questions, we are 


looking beyond our hearing mandate to consider 


whether earlier, or incremental, decisions could 
make the EA process work better to provide 
earlier direction for proponents and affected 
communities. 


The goal of this annual report is to show how the 
board is building on past experience and ap- 
proaching its business in new ways to achieve its 
purpose. In increasingly difficult times, we look ~ 
forward to being a force for constructive change. 


Grace Patterson 
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EMERGING Approaches To 
ENVIRONMENTAL Hearings 


For approximately five years, the board has been 
‘developing a hearing process that results 1 in less 
time and lower cost to both 
participants and the public. 
This process includes prelimi- 
nary hearings, parties work- 
ing with the board to develop 
agreed-upon procedural di- 
rections, pre-hearing settle- 
ment conferences to settle 
issues, facilitation, consult- 
ation and negotiations before. 
and during a hearing, and a 
hearing style that is a blend of 
investigation and adjudica- 
tion. It continues to evolve in 
slightly different ways for different types of hear- 
ings. 


LANDFILL EAA HEARING: 


COUNTY OF. WEST NORTHUMBER- 
LAND 


_ As part of its waste management master plan, the 
County of West Northumberland submitted an 
environmental assessment to the Minister of En- 
vironment and Energy for a proposed landfill to 


+ be located in the Township of Haldimand, near 


Cobourg. As several approvals were required, 
the County gave notice under the Consolidated 
Hearings Act and a joint board was appointed. 
The board endeavoured to experiment in this 
case, in the hope that the hearing of evidence 
would not approach the length and cost of many 
previous landfill cases under the EAA (e.g., for 
. Halton -194 days, North Simcoe No. 2 - 108 days, 


Meaford - 104 days and Steetley South Quarry = 


143 days). 


Fo: or r approximately 
five years, the board 
has been developing. 
a hearing process | 
à that results in less 
time and lower cost 
‘to both participants — 
and the public. © 


The process began with a preliminary meeting 


(August 1994) of all potential parties and par- 
ticipants which board staff 
attended without the board. 

Although the EAB’s rules 
provide for preliminary 
meetings (in contrast to 
hearings), they have rarely 
been convened. In this 
case, the meeting permitted 
the parties and public to 
communicate in a more in- 
formal fashion to discuss 
issues of concern with re- 
spect to the undertaking, al- 
ternative methods of public 
involvement in the hearing process, coalition 
building by prospective parties and participants, 
and preparation for the preliminary hearing. 


At the preliminary hearing (September 1994) the 
board announced that it would neither schedule 


ae funding hearing under the Intervenor Funding 


Project Act (IFPA) to provide funding for the 
main hearing, nor set a date for the hearing itself, 
until it was satisfied that all issues had been 
satisfactorily focused and narrowly defined. The 
board’s refusal to proceed until issue definition © 
is completed is unprecedented in EAB or joint 
board cases. : 


The board advised the parties that its goal 
was a hearing of evidence which would take 

under two months (30 hearing days or less) to 

complete. In order to achieve this result, the 
board suggested the implementation of measures 
such as comprehensive pre-filed written evi- 
dence and time limits for the direct examina- 
tion (30 minutes) and cross-examination (90 
minutes) of witnesses. No oral evidence would 


ede 
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be presented on background and uncontested 
matters unless the board requested it. Prior to the 
selection of a hearing date, a schedule would be 
prepared recording the time allocated for each 
witness, site visits, opening and closing submis- 
sions by counsel, and all other steps. The board 
described its concept as follows: 


“The hearing will not be a process in which 
everything is examined. The hearing will deal 
with the critical issues only. Other matters should 
be left to the written material, or better still, 
resolved by the parties before the hearing.” 


The parties were asked to meet and develop more 
satisfactory issues lists. Since several further re- 
ports were forthcoming from the proponent, the 
‘continuation of the preliminary was postponed 
until after their release. At the second preliminary 
hearing (December 1994) the board gave interim 
party status only, accepted the parties revised 
issues solely on a preliminary basis, and sched- 
uled the pre-hearing process (delivery of docu- 
ments, exchange of interrogatories, meetings of 
consultants, preparation of detailed issues lists 
and joint submissions on resolved matters, 
agreed-upon conditions and issues in dispute). 


Board staff were instructed to maintain regular 
contact with the parties, and to intervene should 
problems dévelop. The proponent was directed 
to file a progress report no later than the end of 
March 1995. A third preliminary hearing was 
scheduled for the spring. This periodic continu- 
ation of the preliminary hearing process in order 


to monitor and assess the progress by the parties . 


was another departure by the board from tradi- 
tional practice. : 


In consultation with the parties, a voluntary fund- 
ing process, outside of the formal operation of 
the IFPA, was instituted for the pre-hearing 
stages only. A board member was appointed to 
adjudicate any disputes about funding issues that 
the parties could not resolve directly through 
negotiations. A funding hearing was conducted 


in January 1995 and the decision was rendered 
in February. 


When conflict developed among some of the 
parties with respect to the execution of the inter- 


rogatory process, a teleconference was con- 


ducted by the chair of the EAB. Subsequently, 
the chair was appointed, under the authority of 
new amendments to the Statutory Powers Proce- 
dure Act, to intervene and arbitrate in a summary 
fashion with respect to any and all interlocutory 
procedural matters which the parties could not 
resolve. It was hoped that this appointment 
would provide the parties with quick access to a 
decision-maker and thereby keep the pre-hearing 


process from stalling. Since then, the parties have 


participated in teleconferences and meetings 
with her. 


The pre-hearing process is continuing. 


EPA HEARINGS: 
THE CITY OF BROCKVILLE LÉNRRNTHE 


The application was to permit the interim expan- 
sion of the City of Brockville’s landfill site. 


The Brockville case is particularly revealing be- 
cause it illustrates both the indirect and direct 
effects of the board’s priorities. The indirect 
influence was evident from the time that 
Brockville obtained an MOEE exemption from 
the Environmental Assessment Act (“EAA”) in 
November, 1992 until the first preliminary hear- 
ing at the end of March 1994. Some of the 
applicant’s initiatives that aaa ates the board’s 
approach were: 


; cine out to the public by the proponent, 
involving consultation and identification of 
public concerns | 


+ providing informal intervenor funding in the 
interest of effective links and negotiation with 
the affected “neighbours” who later were iden- 
tified as the “Landowners” party at the hear- 
ing, obviating the need for a formal 


é 
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application by that intervenor under the Jn- 
tervenor Funding Project Act 


* starting a serious process, under the guid- 
ance of the MOEE, to mitigate the Land- 
~ Owners’ expressed concerns about odour, 
noise, dust, visual impacts and landfill gas 


- implementing a highly proactive 3Rs pro- 
gram which enabled Brockville to meet 
MOEP’s objective of 50% waste diversion 

_ approximately seven to eight years ahead of 

- the end-of-century target date (conse- 


quently earning the City the “Environ- 


mental . Achievement Award” 
Environment Canada in 1993). 


from 


Once the formal hearing process.was under- 


way, the board assumed direction of the pro- 


ceédings. The landmark events were: 


For consideration in March 1994 at the pre- 
liminary hearing, the board first issued draft 
directions (Procedural Directions) dealing 
with the confirmation of parties, the identifi- 
. cation of preliminary issues, the exchange of 


_ information among the parties, opportunities — 


. for negotiation about and addressing the iden- 
tified issues, and the conduct of the hearing. 


_ At the preliminary hearing the parties agreed 

that, notwithstanding ongoing discussion and 

negotiation, twelve issues were still not fully 
resolved. 


The board confirmed (April 1994) three full- 


time parties (City of Brockville, Ministry of 
Environment and Energy, and the Land- 
owners), and the terms of reference for an 
agreed-upon, second preliminary hearing. The 
terms of reference called for informal ex- 
changes of information with a view to narrow- 
ing issues and for the joint filing of resolved 
and unresolved issues, and proposed Proce- 
dural Directions. 
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At the second preliminary hearing (June 
1994), a revised and much shorter list of unre- 


solved issues was confirmed, and consensus | 


was achieved on procedures and deadlines on 
information flow, experts’ meetings, and other 
matters. A date was set for the start of the main | 
hearing which allowed time for outstanding 
issues to be addressed before proceedings re- 
sumed. A target of a maximum of 2.5 hearing 
days was set for the duration of the hearing. 


The hearing lasted only a day and a half. The 
original 12 issues had been reduced to three. 
One of these was resolved. The remaining two 


were addressed at the hearing. 


The board approved Brockville’s application 
(November 1994), subject to forty-nine condi- 


tions that constituted the substance of the Pro- 


visional Certificate of Approval. 


The Brockville decision shows how the 


. board’s process can enhance the efficiency 


and effectiveness of the hearing process, and 


arrive at a result which is almost entirely con- 


sensual. The City’s engineering consultant 
(Gore & Storrie), noting that the hearing “re- 
quired only a day and an evening”, observed 
that “considering the circumstances of the site : 
management history, this is a remarkable 
achievement in a process that, done badly, can 
drift on for months or years.” 


Brockville was also noteworthy for the con- 
duct of the hearing. The parties, in response to 
the advice of the board, agreed to a hearing 
style and agenda involving: (i) a joint consoli- 
dated panel of the specialist witnesses from all 
parties; (ii) the use of the draft Certificate of 
Approval. (a consensual document) as the 
framework for the hearing of evidence. As the 
hearing proceeded through the conditions of 
approval, counsel and the board called upon 


the members of the joint panel issue by issue 
rather than on a party basis to provide the 


necessary insights. The relevant counsel com- 
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‘menced a topic by a brief “examination-in-chief” 

_ of the relevant witness, and then questions were 
raised by the parties (in an agreed order) and by 
panel members, as required. 


As it turned out, the “exercise” proved produc- 
tive in ensuring that the broad environmental 
protection purpose of the EPA was covered in 
full measure by the terms of the Certificate of 
Approval. As a result of the clause-by-clause 
review of those conditions, the hearing was in- 
strumental in clarifying, revising or elaborating 
some key conditions. Those included the fine 
tuning of conditions on the waste disposal site 
life; public liaison; the complaints procedure; 
litter, dust, noise and odour control; sludge la- 
goons; a landfill contaminant attenuation zone; 
the closure plan, including the final cover, and 
the confirmation of an “after-use of conservation 
and passive recreation”. 


THE PORT COLBORNE LANDFILL 


For a number of years, the board has been en- 


couraging parties to try and settle issues and 
negotiate terms and conditions that can be at- 


tached to a board approval. On a number of 
occasions, parties have successfully negotiated 
agreements and presented these to the board. 


As a result, in 1994, the board adopted its Proto- 
col for Consideration of Agreement Among Par- 
ties. The Protocol sets out what constitutes a 
viable agreement and how the board will respond 
to an agreement submitted to it. 


The Protocol has become one way to shorten the 
length of hearings by allowing those affected by 
a proposal to work together and with the propo- 
nent to resolve issues before or during the hear- 
ing. As well, the Protocol is another example of 
how the board is using creative mechanisms to 
achieve its purpose of making good environ- 
mental decisions. 


One example which shows the importance and 
usefulness of the Protocol is the hearing of an 
application for an interim expansion made by the 
City of Port Colborne for its Elm Street landfill. 
In the Port Colborne case all issues, including the 
board’s, were resolved in advance of the hearing. 
This resolution of the issues was reflected in a 
comprehensive, agreed-upon draft Certificate of 
Approval. 


At the hearing, the board asked for evidence on 
how the agreement was reached. Being satisfied 
that the requirements of the Protocol were met, 
the board, in an oral decision, approved the ap- 
plication subject to the conditions and related 
schedules in the agreed-upon draft Certificate of 
Approval. This landfill hearing took just over 
two hours to complete. 


The board now introduces the Protocol to parties 
at preliminary hearings. However, we urge pro- 
ponents to consider the requirements of the pro 
tocol well in advance of a hearing. 
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Interim Waste Authority Hearings 
Innovative Approaches to Large Hearings 


n June of 1994, the Interim Waste Authority 


and that issues relating to recycling, re-use, 
and reduction of waste (“the 3R’s”) for all 


requested consolidated hearings into their three sites be heard together. These motions 


applications for three 


separate landfill sites, 
one in Peel Region, one in 
Durham Region, and one in 
York Region. As reported in … 
our last annual report, partici- 
pant funding in the amount of 
$1.7 million dollars was pro- 
vided to those interested in 
studying the proposals. Pre- 
liminary meetings were held in 
each of the areas to provide 
information to the public about 
the joint board process. In Oc- 


were held in each of the three sites. 


Board staff assisted members of the public in 
choosing the type of participation most suit- 
able to their concerns, and provided regular 
written updates to those who wished to be kept 
informed of the progress of the formal hearing 
process. In addition, a toll-free information 
_ line was established. 


At the Preliminary Hearings, potential parties 
to the various applications filed motions -re- 
_ questing adjournment, direction of the board 
_ concerning the appropriateness of certain is- 
sues given the statutory context of the hear- 
ings, a revision of the notices for the hearings, 


Pang staff... sn 

vided regular 

written updates to 
those who wished — 
tobekeptin- — 

| formed of the Pro. . 
gress ofthe 
formal hearing — 

tober and November 1994, Bones Hearings 


were heard in December, 
and the board decided that 
no adjournments would be 
granted, issued clarifica- 
tion of the type of evidence 
to be considered, deter- 
mined that no revised no- 
tice was necessary, and 
ruled that the 3R’s evi- 
- dence would be heard 
ee 


The Preliminary Hearing 
for the joint first phase for 
all three sites continued in 
February 1995. Issues were identified, and 
funding applications were distributed. The © 
Preliminary Hearings for the separate site 
hearings were set for May and June. The Hear- 
ing Panel set tight deadlines for the exchange 
of information on the issues, and directed that 
clear and concise issue lists would be required 
before each application could proceed to the 
funding stage. | 


[At the date of publication of this annual re- 
port, the IWA hearings have been adjourned 
until further notice, as a result of the change in. 
government, and the need for the IWA to 
obtain further directions from its Here of 
Directors.] 
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The Funding of Public Participation 


Past, Present and Future Initiatives 


he Intervenor F. unding Project Act, 
1988 (IFPA) came into force on April 
1, 1989 as a three-year pilot project. It 
permitted the granting of intervenor 
funding in cases before the Environmental. As- 
sessment Board (EAB), joint boards and the On- 
tario Energy Board (OEB). 
Ontario is the only jurisdiction : 
in Canada with such legisla- 
tion, which provides funding 
to intervenors before and dur- 
ing a hearing, rather than at the 
conclusion, when costs can be 
awarded. Prior to that time, 
funding had been made avail- 
able under the authority of Or- 
ders-in-Council to intervenors 
on just a few occasions, in 
cases involving government 
proponents. In 1992 the Act was extended pe the 
provincial government until March 1996. 


The IFPA authorizes a funding panel (constituted 
differently from the hearing panel) to designate 
as the funding proponent the party which will pay 


the funding which is awarded, usually the propo- . 


nent of the undertaking, and determine which 
intervenors (if any) are eligible and how much 
they should receive. Generally, the award covers 
a portion of the cost of legal representation and 
the work of technical consultants. Legal fees can 
be funded at no more than the very modest rates 
permitted by the Ontario Legal Aid Plan. No 
similar restriction applies to the funding of con- 
sultants’ fees. The Act stipulates that funding 
may be awarded only with respect to those issues 
affecting “a significant segment of the public” 
and involving public, rather than private, inter- 
ests. An application which passes this test must 


then be scrutinized in accordance with a number 


of specified criteria, such as the need for the 


The purpose of — 
funding i is to en- 
: sure “a proper in- 
quiryintothe 
issues which must 
be examined ap the 
hearin 8 pan el 


representation, a lack of financial resources, an 
established record of concern and efforts to bring 
related interests into an umbrella group. 


Funding hearings before the EAB and joint 
boards are conducted without resort to oral evi- 

| dence from witnesses, in or- 
costs of the parties. In some 
cases, the funding panel has 
conducted the process in two 
> phases, the first to provide an 
interim award to permit issue 
scoping and consultation 
among applicants, and the 
second to deal with funding 
for the hearing. In-one case 
now pending, the board is ex- 
perimenting with phase one 
funding ends for the entire pre-hearing proc- 
ess. In the six years since funding became avail- 
able under the IFPA, a number of principles have 
emerged from EAB decisions. Space permits 
only a brief mention of a few of them: 


- The purpose of funding is to ensure the ade- 
quate representation of those interests which 
are reasonably necessary for a proper inquiry 
into the issues which must be examined by the … 
hearing panel. | 3 


- The amount of money awarded will not be at 
a level which necessarily permits a level play- 
ing field, funding for all issues and special 
interests, or an exhaustive examination of the 
undertaking which leaves no stone unturned. 


In order to ensure that duplication of effort is 
scrupulously avoided, the funding panel will 
inquire into the issues to be addressed, and 
_ evidence to be called, by all other parties, 
including those which are not seeking funding. 


0e 


der to minimize the time and | 


+ The existence of different perspectives or 


potential (rather than actual) conflicts be- 
tween intervenors, will not necessarily re- 
sult in separate funding for each of them. — 


- Funding should not be awarded solely to 


help educate an applicant about the relevant | 


issues. 


+ The amount of funding will not necessarily 
differ depending upon whether a proponent 
iS in ie private or public sectors. 


- The potential profitability of the undertak- 
ing, or the financial strength of the propo- 
nent, is not a valid reason for i increasing the 

_amount of funding. - 


- Large public bodies such as municipalities 
and provincial agencies ought to be able to 
finance their own interventions without any 
intervenor funding. 


- A public body should not seek funding if 


intervention in hearings is part of its normal © 


regulatory activity. 


- As between public bodies and residents’ 
groups, the IFPA was primarily intended to 
benefit the latter, as they generally have 


small budgets and little or no other access 


to public funds. 


- Generally, funding ought to be awarded 
only for a review of the proponent’s work, 
rather than for original or field work con- 
ducted by the intervenor. 


- An applicant must make a financial contri- | 


bution in some form towards the cost of its 
intervention. 


At the same time, there also exist funding 


issues which have not been resolved to the 


same extent as those principles identified 
above. For example, an issue which has re- 
ceived discussion in two funding decisions 
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rendered during the past year involves a con- 
cern held by some that professional advisors 
(lawyers and consultants) have taken from 
their clients control over and involvement in. 
the process. This is related to the question of 
whether funding should be granted for mem- 
bers of an intervenor group who perform con- 
sulting services in-house, not as volunteers, 
but at lower than market rates. Although local 
grass-roots, non-professional advisors and 
representatives may be available at a substan- 
tially reduced cost (the impact of expensive 
interventions on recession-weary proponents 
has received considerable attention in the me- 
dia, and at hearings), will such a team be 


- sufficiently experienced, and will the inter- 


vention be effective? 


_ Another contemporary issue requiring more 


analysis involves the tension between local 
neighbourhood groups and interest groups 


: with a wider geographic base (and more 


broadly-based public interest concerns) in the 
competition over available funding. 


Commencing in 1992, the EAB has made a 


number of “participant” funding decisions. 


This funding is made available voluntarily by 
a proponent (and pursuant to an Order-in- 
Council) before the commencement of the 
hearing process and referral of the undertaking 
to the board. Many proponents have chosen to 
make participant funding available for docu- 
ment review and consultation in recognition of 
the widely-held view that funding can be more 


effective if provided earlier. in the process. 
~ Generally, a funding panel under the IFPA can 


take into account. participant funding pre- 


viously awarded. Later in the process, a hear- 


ing panel can award supplementary funding 
under the IFPA to a party granted intervenor 
funding if there has been a change in circum- 
stances requiring additional assistance. At the 
end of the hearing process, when costs are - 
sought by an intervenor, both participant and 
intervenor funding are taken into account. 
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The EAB’s 1990 Annual Report stated that “in- 
tervenor funding contributes to effective partici- 
pation and thus better decision-making” because 
“the issues are better delineated and the evidence 
more balanced” (p.17). Five years later, this con- 
tinues to be the view of the board. In 1992, we 
recommended to the government that permanent 
funding legislation be enacted. The EAB’s Ad- 
visory Committee, comprised of several indi- 


viduals who work with stakeholders appearing 
before the board, is undertaking a public con- 
sultation process in order to gather together a 
body of opinions about the current state of inter- 
venor funding under the IFPA and recommenda- . 
tions for the future. A report is expected in the 
fall of 1995. In many respects, the coming year 
may prove to be a watershed for intervenor fund- 
ing in this province. 
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The Board’s Learning Program 
Training Board Members for Today & Tomorrow 


uring the past year, the board pursued with representatives from the First Nations or 
the Strategic Plan goal of continuous with counsel acting on behalf of First Nations 
learning. The design of the program - from the point of view of understanding their 


responded to three 
types of learning needs: 


Procedural/Technical - for 
- example, the conduct and dy- 
namics of hearings governed 
by different legislation, such 
as the Environmental Protec- 
tion Act compared to the Con- 
solidated Hearings Act; 
Environmental issues - for | 
‘example, matters related to the 
board’s mandate, such as cur- 
rent concepts of ecology, and 
provincial initiatives: policy | 
statements on heritage, con- 

_ servation and wetlands; 
Process issues - for example, 
the decision writing process, 
and the exploration of alternative hearing 
styles, investigative as well as adjudicative. 


These needs have been pursued mainly 


through a series of workshops and bi-weekly 
seminars. Highlights among the workshop 
themes in this period were “Ecological Ap- 


proaches to Planning and Decision Making”, 


and “First Nations in the Hearing Process”. 


In each case, the board had the benefit of the 
participation of a broad cross-section of key 
actors, serving to bring into focus compelling 
realities and emerging issues and forces. Some 
of the responses to the feedback survey on the 
First Nations workshop illustrate the learning 
potential of the workshops. One participant 
observed that “the whole day was very helpful 


_ to someone who appears in hearings either 


In ata case, the 
Board had the 
benefit of the par- 
ticipationofa. 
broad cross-sec- 
tion of key HET 
 serving to bring © 
into focus compel- 
ling realities and — 
emerging issues 

: and forces. 


background and therefore 
their perspective on issues 
and the constraints they 
face in terms of decision- 
making, resource con- 
straints, and particular 
funding needs.” A recently 
appointed board member 
responded: “The meeting 
provided me a unique op- 
portunity for a basic under- 
standing with regard to 
sensitivities of First Na- 
tions in a hearing process. 
The format was good, and, 
given the time frame, cov- 
ered a variety of viewpoints 
and First Nations organiza- 
tions from various knowl- 
sp speakers.” 


. The 1994-95 nee series encompassed a 


wide range of issues and learning needs. Top- 
ics fell into four broad umbrella themes: | 


- Retrospective evaluation of ongoing con- 
cerns like monitoring the implementation of 
the board’s decisions, and effective public 

_ consultation; 


: Dialer on board’s decisions with a view 
to identifying underlying principles, consis- 
tencies and inconsistencies, and novel find- 
ings or insights with implications for future 

_ décisions. 


* Evolving provincial policies and legislative 
changes affecting the context of the board’s 
work, such as 3Rs regulations (MOEE), and 
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amendments to the Statutory Powers Proce- 
dure Act and the Planning Act. 


- Innovative Processes such as mediation and all 
forms of facilitation, and the adaptation of the 


hearing process in the interest of greater effi-. 


ciency, economy, and effectiveness. 


The Learning Program has attained a consider- 
able momentum. Included in the unfolding pro- 
‘gram are workshops on “Decision. writing: 
Objectives, Audiences, Style and Substance, and 
Process” (April 6, 1995), and “Mediation: from 
Concept to Practice in the board’s Process” (June 


-dence in board Hearings” 


22, 1995). Both of these feature a practical, ap- 


plied approach. 


In prospect, are workshops on “Hydrogeology: 
The State-of-the-Art”, and on “Scientific Evi- 
. Also planned are a 
sequence of nineteen seminar presentations/dis- 
cussions/field trips ranging from patterns of en- 
vironmental assessment legislation across 
Canada, rules of evidence, service equity, andthe : 
review of the board’s practices and procedures. 


Membership Chances 


Retiring members leave a legacy of thoughtful and 


ARTICULATE deECISIONS — 


wo of the board’s most RE ne 

members retired this year. In August of 

1994 Mary Munro retired. Mary’s dedi- 

cation and hard work provided a ster- 
ling example for all of us. Barbara Doherty 
retired in November. Both Mary and Barbara 
leave a legacy of thoughtful and articulate deci- 
sions. 


Linda Pugsley and David Evans, part-time mem- 
bers of the board, became full-time Vice-Chairs, 
allowing the board to benefit from their experi- 
ence. Both had been extensively involved in the 


board’s work during their time as part-time mem- 
bers. 


Retirements of part-time members Kate Davies 
and Robert Edwards, both of whom contributed 
generously of their expertise and experience, 
added to the number of vacancies in our part-time 
membership. Several new appointments were 
made in the past year, allowing us to recognize 
the importance of diverse perspectives, back- 
grounds and communities. Biographies of these 
new members, Keith Lewis, Mark Dockstator, 
Om Bhargava and Myron Humeniuk, are in- 
cluded on pages 15 and 16. 
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Jim Pine lke 


¢ joined the board in 1987 

involved in environmental work for 25 years as a scientist, negotiator and manager 
developed the Canadian Ocean Dumping Control Bill, negotiated certain marine environ- 
mental protection and technology issues associated with the Law of Sea 

chaired a standing Working Group of the U.N. Maritime Organization 

developed a federal Environmental Emergency Prevention Program and strategic plans for 
the clean up of the Great Lakes and for the work of the Environmental Protection Service 
previously Regional Director-General for the Ontario Region of Environment Canada and 
Canadian Chairman of the IJC Water Quality Board 


Anne Koven 


appointed to the board in April 1987 

Master’s degree in Public Administration from Queen’s University 

former Research Director of the Upper Ottawa Landfill Site Study, commissioned by the 
Ministry of Health 

experience in the mining industry and with the Ontario Advisory Council on Occupational 


_ Health and Safety 


Alan D. Levy 


¢ appointed to the board in May 1990 

B.A. and and LI.B. from the University of Toronto 

practiced law in the area of litigation, appearing before both courts and tribunals 

one of the founders of the Canadian Environmental Law Association, and a member of its 
board for 20 years | 
cross-appointed as a member of the Ontario Environmental Appeal Board and a Niagara 
Escarpment Hearing Officer 


| Elie W. Martel 


+ appointed to the board in March 1988 

formerly a teacher and an elementary school principal, prior to his election to the Legisla- 
tive Assembly in 1967 
served as the NDP member for Sudbury East from 1967 to 1987, and as House Leader for 
his party from 1978 to 1985 

author of two major reports on health and safety in | the workplace 


| Linda Puasley 


joined the board as a part-time be in July 1992 and became a full-time Vice Chair in 


September 1994 

background in nursing and citizen participation 

served as Alderman on Burlington City Council from 197 8 to 1992, where she concen- 
trated on planning and development, strategic planning, environmental management, and 


HELGE and finance 
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Board Member Biographies 


Full-Time Vice Chairs 


Grace PATTERSON - Board Chair 


¢ Board Chair since February 1990 

joined the board as Vice Chair in 1986 . 
previously practiced environmental law with the Canadian Environmental Law Association 
served on the Science Advisory Board of the International Joint Commission and on the 
Canadian Environmental Assessment Research Council 

was a special lecturer in environmental law, Queen’s University Law School 


David Evans 


appointed in July 1992 as a part-time member and became a full-time Vice Chair in No- 
vember 1994 


_ experienced environmental mediator, facilitator and trainer, who has ae widely on is- 


sues related to public consultation and community affairs 
former mediation and advocacy consultant 


Niagara Escarpment Hearing Officer since July 1992 


former Manager, Community Affairs, Ontario Ministry of the Environment, esi 
for supporting the implementation of the Ministry policy on public consultation including 
developing consultation training materials for Ministry staff . 

Bachelor of Arts (Anthropology) from McMaster University and Master of Arts (Sociologi- 
cal Anthropology) from University of Calgary 


Len Gertler 


appointed to the board May 1990 

Distinguished Professor Emeritus, University of Waterloo, and a Fellow of the Canadian 
Institute of Planners 

combines an interest in planning, development, and environmental management in both an 
urban and regional context in Canada and abroad 


_ foreign assignments include work in Southeast Asia and the Caribbean for United Nations 


agencies and CIDA 
author and editor of several books on environmental and planning i issues 
cross-appointed to the Ontario Environmental a Board and Niagara Escarpment Hear- 


ing nes 
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served on the Municipal Advisory Commitee of the Niagara ol Commission, 
Five -Year Review 


in Robb 


¢ appointed to the board in 1990 
degrees in Science and Forestry and a nel Pilot License 


previously owned and operated an urban tree care business 


past Chairman of Save the Rouge Valley System, and worked on watershed conservation _ 


‘issues 


has written for various publications; his photographic credits include the cover of thee 
Crombie Royal Commission Report, Watershed 


Part-Time Members 


‘On Bhargava 


* appointed to the board in January 1995 


president of Omtek Inc., which provides consulting services in the fields of MR 
‘Chemistry and Pollution Prevention and Treatment Technologies 


28 years experience with Stelco Inc. Where he was the Supervisor of Corporate Analytical 


| Chemistry 


senior research scientist als contract at the Waste Water Tecra Centre (Environ- 


. ment Canada) 


provided expertise to the international steel community, including the International Stand- 
ards Organization and the American Society for Testing Materials . 

author of numerous technical publications, including a recent major environmental report 
on “Waste Management and Pollution Prevention Opportunities 1 in the Iron & Steel Indus- 
try” 

leader of twelve overseas Canadian delegations to the International Standards Organization 
committee meetings | 

Fellow of the Chemical Institute of Canada and ASTM 


Mark Docksraror 


appointed to the board in 1994 
doctorate in law from Osgoode Hall Law School and a B.Sc. Lo Cater of Waterloo 


expert on aboriginal rights — 


President of the Aboriginal Research Institute 


mediator for the Indian Claims Commission, and has performed various roles for the Royal 


. Commission on Indian Land Claims 


taught part tune at the dut of Environmental Studies at York University 
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John W. Duncanson 
. +. became a Hearing Officer under the Niagara Escarpment Planning and Development Act 
in 1975, and was cross appointed to the board in 1991 ; | 
¢ B.A. and Business Certificate from the University of Toronto 
‘+ formerly employed with Bell Telephone Company 
+ former Director of the PER of Alumni Affairs at the University of Toronto 


Myron Humeniuk 

* appointed i in 1995 

+ B.Sc. in Environmental Sciences i in 1975 and M.Sc. in bee Ecology in 1980, from the 
University of Toronto 

¢ 20 years of experience in environmental management 

participated in over 60 environmental impact assessment projects 

e worked internationally in countries such as France, Greece, ie Mexico, Pakistan ae 
the United States 

* active member of the American Fisheries Syste currently Secret Treasurer of the In- | 
ternational Fisheries Section and President-elect of the Native Peoples’ Fisheries Section 

+ serves as a member of the steering committee of the First World Fisheries Congress, and 
co-editor of the proceedings © 


Keith Lewis 

¢ appointed in 1992 

° currently Director of Environmental Bie for the North Shore Tribal Council i in Blind. 

River, and a member of the Band Council of the Serpent River First Nation 

¢ participated in environmental assessment hearings at both the federal and provincial levels 
on behalf of groups like the Union of Ontario Indians and North Shore Tribal Council 
provided advisory and advocacy services to both the Union of Ontario Indians and the 
Chiefs of Ontario 
* provides services in the area of public consultation, management, and administration to the 

-North Shore Tribal Council and others 


John McClellan 


° appointed Hearing Officer under the Niagara Bicone Planning and Development Act 
in 1989 and cross-appointed to the board in 1991 

+ geographer, involved in land use matters for 35 years 

* former Executive Director of the Prince Edward Island Land Use Commission 
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TIATIVES 


a Evolving Roles of Board Sraff 


his. past fiscal year has seen many 

changes. Jim Curren, our Board Secre- 

tary, took up a secondment opportunity 

. With the Tribunals Office, our Deputy 
Board Secretary, Laura Reilly, has been on leave 
for part of the year, and two of our secretarial 
staff are on secondment opportunities. In the 
same time frame, we have 
. filled the positions of financial 
officer, records officer, and 
systems officer on permanent 
bases, with Howard Douglas, 
Marlene Mills, and Naren Ari- 
arajah respectively. We have 
also enjoyed the wise counsel 


restraint, 


In times of fi fi scal 


have been crea- 
tive and dedicated 


publisher, and used this new skill to O Produce 
this report. 


In the complex hearing processes related to the : 
Interim Waste Authority applications, new 
public information processes have been devel- 
oped to prove timely and clear information 
to all of those so vitally in- 
terested in the progress of 
these highly controversial — 
_ matters. Staff also devel- 
oped proposals for the 
_board’s Strategic Planning 
session, and will be provid- 
ing training and assistance 


staff — 


of Kathleen Beall, for. both im providing to board members in ad 
_IWA rel : L _ ministrative matters, to en- 
ir nL ety PEMIDIOVEM SEFVICE | sire that such matters are 


questions in general, and, ona 
part-time basis, that of Mario 


Faieta, who also assists the rene Ap 


peal Board and the Environmental Compensa- 
tion Corporation. Ayumi Bailly proved an 
excellent choice as Acting Board Secretary, 
while Janet Martell helped fill the gaps in every 
area, with her customary efficiency. 


In times of fiscal restraint, staff have been | 
creative and dedicated in providing improved 
service to board members and the. public, 
faster and more effective production of board 
-documents and records, and improved com- 
munications with parties to our hearings and 
the public in general. 


Niagara Escarpment Hearing Office matters 
_ have been streamlined, and are handled by 
Evelyn Pelletier and Eva Gerold, who also act 
as assistants for other Board hearings. Madele- 
ine Caron provides courteous and effective 
receptionist services, while Darla Day, Ruth 
McCullough, Michael Crawford and Claudia 
Beaudet provide efficient secretarial and cleri- _ 
cal services. Suzanne Vaillancourt, Secretary’ 
to the Chair, trained as our in-house desktop 


well understood by board 
meters ‘and that we can provide the best and 
most effective help to them in their work. 


On the technical side, members and staff are 
moving into a Windows environment, involv- . 
ing upgraded equipment and extensive user 

training. A new correspondence tracking sys- 

tem has been installed to track and manage 

incoming hearing related documents and other 

reports, minutes, and files. An automated fax 

server system allows cost-effective facsimile 

transmission and receipt, with reduced paper 

use and significant time savings. Remote ac- 

cess to the board’s computer system has been . 
developed to allow access to those at remote 

hearing sites, and to permit board members to 

work on their decisions and other documents 

from their homes. Our expanded Local Area 

Network provides a connection with the Envi- 

ronmental Compensation Corporation com- 

puters, enabling sharing of staff resources and 

: pren 


An updated organizational chart appears on 
page 32. 
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Decision SUMMARIES | 
Fiscal Year 1994 - 1999 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 
APPEAL: 


APPLICANT: 


The Onin Waste Manacement Corperition (OWMC) 


The! Ontario Waste Management Corporation (OWMC) applied for 
approval of a hazardous waste treatment and disposal facility consisting 
of a physical/chemical treatment plant, an incineration system, an evapo- 
rator for liquid residue disposal and a solidification plant and landfill for 
solid residue disposal. 


Early in its assessment process, the OWMC compared the options of 
landfilling chloride-bearing solid residues against the option of disposing 


of them in salt mines. OWMC determined then, for financial reasons, that 
landfilling was preferred. Later in its assessment process, OWMC deter- 
mined that it would be necessary to pretreat solid residues to remove 
chlorides before landfilling, and the landfilling cost became much greater 
than expected. | 


The Board found that there were compelling policy reasons for a pub- 


licly-owned and operated hazardous waste management system. How- 
ever, once the OWMC determined the cost of its revised solid residue 
disposal option was much greater than originally calculated, its failure to 
re-visit the earlier decision, which chose landfilling over disposal in a salt 
mine, was fatal to the assessment process. The Board, therefore, rejected 
the environmental assessment and thus rejected the application. 


November 23, 1994 [CH-87-02] 


The Board’s decision was appealed to Cabinet; the decision was upheld. 


North Simcoe Landfill : 


On February 2, 1995 a Joint Board approved an application from the 

County of Simcoe (successor to the North Simcoe Waste Management 

Association) for a sanitary landfill site to be located at site 41 in the 

Township of Tiny. 

This decision has a long Acne In 1989 a Joint mone dismissed this 

application on the basis of a flawed site selection process that had not. 
considered certain geographic areas. This Joint Board also found that the 

proponent’s site comparison process was flawed, given that there was a 

lack of information regarding the impact of the proposed site on the local 
farm community, and that the proponent had not given enough weight to 

agriculture in its site comparison process. | 
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On appeal, the Lieutenant Governor in Council issued an Order-in-Council 

in June 1990, in substitution for the Joint Board’s decision, which adjourned 
the hearing and allowed the proponent to present further evidence to address 
the Board’s concerns. 


ISSUES: The second phase of this hearing resumed in May 1993, and concluded in 
| November 1994. The Board heard evidence relating to site selection and site. 
comparison. 
: DECISION: In February 1995, the Joint Board, relying upon further site selection work. 


performed by the proponent and an amended site comparison process, 
accepted the proponent’s environmental assessment and approved this un- 
dertaking. 


RELEASED: February 2, 1995 [CH- 87-03] 


APPLICANT: | County of Lambton 


The Crash ofthe cou of Lambton applied, nee the Environmental 

_Protection Act, for approval to expand its Sarnia Landfill and continue its 
operation for a five-year period. As well, Lambton applied for amendments 
to the Official Plan, and the Zoning By-law of the former Town of Clearwater. 
The Joint Board conducted a hearing in Sarnia in April 1994. 


ISSUES: | A number of issues were raised including the central issue of the five-year 
extension beyond twenty years of continuous landfilling operations, a limi- . 
tation on the period of any continued landfill operations, and enhancement 
of waste diversion through 3Rs. By the end of the hearings, the parties had 
successfully resolved all issues in contention. A mechanism was developed 
to eliminate the proposed sensitivity zone, provide a property value protection 
plan, and ensure permanent closure after the five-year extension. 


_ DECISION: The Board approved the application. Among the conditions of approval, the 
a Board required the proponent to maximize diversion of material from the 

landfill through 3Rs activities, and to test leachate sludge. | 

The parties agreed to all amendments to the Official Plan and Zoning By-law, 

and the contents of the site plan and site plan agreement. [CH-90-12] 
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APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


City of Vaughan, Proposed Senior Citizens’ Residence and 
Community & Cultural Centre 


The application before the Board involved a mixed use development, 
featuring a senior citizens’ residence, on a site which is presently forested 
with a mix of hardwood species. The other main land ! use in the area is 


the Pallets Parcel Service (UPS). 


The UPS expressed concern over compatibility of their operations, which 
involved considerable trucking activity, with the proposal. UPS foresaw 
possible residents’ complaints and possible prosecution of the company 
under the City of Vaughan Noise By-Law. 


The Board, through invoking the general provisions and powers of the 
Planning Act, prescribed a set of mechanisms that will, on the one hand, — 
facilitate a mixed use development with the senior citizens’ residence as 
its core use; and; on the other hand, prohibit general residential develop- 
ment. These mechanisms include amendments to both the Official Plan 
and Zoning by-laws of the City of Vaughan. | 


The Official Plan amendment: 
changes the land use designation on the subject lands from “Public 
Open Space and Buffer Area” to “Medium Density Residential”; 
confines permitted uses to 150 senior citizen’s dwelling units, a nun’s 
. residence, and ancillary institutional, cultural, HIS and commer- 
cial uses; 
. redefines “senior citizen dwelling” to acknowledge that not every 
member of a senior household will have attained the age of sixty; 
prescribes a “Medium Density” limit to residential building; j 
requires the fulfillment of the measure on noise mitigation recom- 
mended by the Noise Impact Study, of the proponent’ s consultant 
acoustical engineer. . 


The Zoning By-law amendment: 


. changes the zoning on the Subject lands from PB1 Parva Belt Open 
Space and Buffer Area and M1 Restricted El Zone to RA2 
Apartment and Residential Zone; 

specifies the permitted uses and floor areas, and for residences, the 
number and size of units for each of three Building Bore Areas, 
forming a single integrated unit; | 
introduces a holding provision that zones the Subject Lands as “RH” 
Residential Holding to ensure that the features of the design are carried 
out in an integrated manner. 


September 24, 1994 [CH-94-01] 


00. 


Annual Report 1994 - 1995 


APPEAL: The Board’s Decision was appealed to the Lieutenant General in Council on . 
ia October 19, 1994. On January 29, 1995, Cabinet upheld the decision with 
some clarification of the conditions relating to the zoning amendments. 


APPLICANT: County of Victoria - Town of Lindsay Landfill Site 


The Town of Lindsay applied to expand the capacity of its existing landfill - - 
site to satisfy the needs of the Town of Lindsay, the Township of Ops and 
the Village of Omemee for the next five years, or until a long-term site has 
been established, whichever is earlier. 


ISSUES: One of the major issues was the future inevitable leachate contamination of 
| the aquifers, from the existing site. Another major concern was the possible 
‘ contamination of the wetland and the Scugog River which lie next to the | - 

Lindsay sewage treatment lagoons. Residents of the area and the MOEE were 

concerned that the additional leachate from the new collector system might 

not be adequately treated by the system. When the hearing of evidence began 
in January, most of the issues had been resolved. 


DECISION: During the three-day hearing, the parties agreed on Conditions of Approval 
meeting the concerns of the MOEE and residents of the area. The Board 
approved the application subject to a number of additional Conditions of 
Approval, including extensive monitoring and the redesign of the leachate 
management systems. The Board also requested the establishment of a “hot 
line” for complaints, given the evidence provided by local residents of poor 
maintenance of the existing site. 


RELEASED: May 16, 1994 [EP-93-02] 


APPLICANT: Robert Young Sod Farms Limited 


_ The applicant applied for approval of lagoons to accommodate sludges 
(sewage sludge and beet waste) for transfer to organic soil conditioning sites. 


ISSUES: Local residents viewed odour as a major potential problem, along with 
potential surface and groundwater problems. 


DECISION: The Board approved the application. 

'___- Evidence from a Ministry of Environment and Energy air emissions expert 
convinced the Board that odours could be prevented or, if necessary, miti- 
gated. Daily odour monitoring is required on site. 

The applicants will be required to meet conditions imposed under a certificate 
of approval. The conditions limit sludge quantities to be stored on-site; 
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RELEASED: 
APPEAL: 


APPLICANT: 


ISSUES: 


DECISION: 


‘require monitoring of odours and to identify changes in water quality; 
limit the time and locations of sludge applications on fields; and provide 


for site security and inspection, maintenance and record keeping. . _ 
The lagoons would prevent the sludge from escaping to either surface or 
groundwater. Also, the Board considered lagoons to be different from 
landfill sites since lagoons can be emptied each year and inspected for 
cracks, fissures or leakage. 


November 9, 1994 [EP-93-06] 


This approval was: appealed to Cabinet on December 7, 1994. The 
decision of Cabinet has not yet been issued. | | 


The Regional Municipality of Sudbury 


The applicant applied for a Certificate of Approval to expand the capacity 
of its landfill and continue operations over a five-year period. The 
application also included expansion of its service area, on an emergency 
basis, from the City of Sudbury to the entire Region. 


The Co-op/Non-profit Recycling Action Committee (CNPRAC) raised 
two issues for decision by the Board. It sought to have a requirement for 
blue box collection from co-op and non-profit residential buildings 
included as an additional condition. The other requirement sought was to 
have the proponent undertake a public education waste reduction and 
diversion program. The Region and Director took the position that the — 
Board was precluded from adding these conditions since these two issues — 
were covered by regulation 101/94, which is to come into force in 
Sudbury in July 1996. 


The Board approved the application, ruling that if was not precluded from 
adding these conditions. The disputed conditions were imposed, in 
addition to others, requiring the Region to make all reasonable efforts to 
implement additional waste reduction and diversion programs and the 
expansion of existing ones, make its best efforts to meet the provincial 
waste diversion objectives as soon as possible, impose a ban on the 
disposal of any material included in the municipal blue box program at 


the Sudbury landfill, clean up waste littering the western portion and 


boundary of the site, and repair or decommision any monitoring wells 
that were damaged or not in use. 


The decision also includes several recommendations dealing with matters 
such as household hazardous wastes, backyard composting, and user-pay 
systems of waste collection, among others. 
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RELEASED: — August 31, 1994 [EP-93-07] 


APPEAL: Several of the conditions were appealed to Divisional Court on September 
29, 1994. The Fes has not yet been heard by the court. 


| APPLICANT: Township of Clarence 


The Township applied for a five-year interim expansion of the Clarence 
landfill site, permitting only domestic, commercial and non-hazardous solid 
waste. An emergency Certificate of Approval had been granted on December 
13, 1991. The Township then made an application for an interim expansion 
on July 31, 1992. 


ISSUES: At a preliminary hearing, the Board identified eleven issues of concern to be 
explored at the hearing. Among these were; hydrogeology; contaminant 
migration; monitoring; waste verification procedures; the hazardous waste 
material diversion; and, the impact of this interim expansion on Township 
plans to provide SN waste management services. _ 


DECISION: The rl approved the D leaton subject to conditions which include the 
: requirement for the proponent to provide an annual waste management report. 
The Board was satisfied with the parties” suggestion that the report should 
_ be used to educate the public with respect to keeping hazardous wastes out 
of the waste stream and encouraging composting both on an individual and 
collective basis. The Board heard evidence that waste management initiatives 
will include a used oil depot and a refrigerant recovery plan as well as 
educational material on the diversion of other hazardous wastes away from 
the landfill. . 
The Township commits to taking every possible step to ensure that infractions 
of the illegal dumping by-law be enforced in a way which will make citizens 
aware of their responsibilities for proper waste disposal. 


RELEASED: : May 18, 1994 [EP-93-08] 


APPLICANT: Brockville Landfill Site 


In order to meet its requirements for solid waste disposal, the City of 
‘Brockville sought approval from the MOEE for the expansion and continued 
use of its existing landfill site for approximately five years. 


ISSUES: The Board considered the key aspects of landfill management, including the 
; ‘ . monitoring and control of environmental impacts related to groundwater, 
surface water, and landfill gas, as well as landfill options. . : 
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DECISION: 


RELEASED: 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


APPLICANT: 


The application was approved, subject to conditions of approval which 
were finalized during the hearing. 

A high degree of consensus had been achieved by the start of the hearing. 

In response to the advice of the Board, the parties agreed to a hearing 
style involving the use of a joint panel of all the specialist witnesses. The 
agenda used the draft Certificate of Approval as the framework for 
hearing evidence, enabling a focus on matters of contention, while 
mounting an inclusive review of the conditions of approval. Including 


the preliminary hearing, the process involved four hearing sitting days. 


November 8, 1994 [EP-93-10] 


Alice and Fraser Landfill Site 


The Township of Alice and Fraser applied for a five-year expansion of 


its existing landfill site for the disposal of domestic, commercial and 


non-hazardous solid industrial wastes.. 


At the preliminary hearing on the Township’s application, both parties 
stated that the outstanding issues related to daily and final cover material 
and sewage works approvals could be worked out before the hearing. 
Prior to resumption of the hearing, the Board received “An Agreed 
Statement of Facts” indicating that there were no unresolved issues 


between the parties. At the hearing, the Board conducted a comprehen- 


sive review of the draft Certificate of Approval resulting in consensual 
changes to a number of conditions including those relating to landfill gas 
and remedial works, the Closure Plan, complaints procedure and public 
liaison. Including the preliminary hearing, the process required three 
hearing sitting days. : 


The Board approved the Township’ s application, subject to EE four 
conditions in the Provisional Certificate of Approval. 


November 16, 1994 [EP-94-01] 


Steetley - South Quarry Landfill 


Steetley, now operating under the name of Redland Quarry Products Inc., 
submitted various applications under the Consolidated Hearings Act to 
obtain approval for its proposal to rehabilitate the South Quarry, located . 
in the Town of Flamborough, by landfilling with solid, non-hazardous 


‘waste. The quarry is approximately 200 acres, and would accommodate 


26 million tons of non-hazardous waste. 
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ISSUES: Intervenors challenged the adequacy of the proponent’s environmental as- 
sessment planning process and information. Issues were also raised about the 
potential for the landfill to impose adverse effects on the local community, 

. local water resources and the natural environment. 
Within several hundred metres of the South Quarry property, eee are 
approximately ninety homes, three schools and a number of farms and 
businesses. Municipal water service is not available in the local area and 
groundwater aquifers are relied upon for drinking water supplies and other 
domestic uses. In addition, groundwater discharges to local streams and 
springs along the nearby Niagara Escarpment. 


DECISION: The Board did not accept the environmental assessment and did not approve 
the undertaking. The Board considered the requirements for an environmental 
assessment set out in the Environmental Assessment Act, and the proponent’s 
environmental assessment planning process. It determined that the rationale 
for the undertaking was not adequately established, that the assumed need 
was unrealistic, that alternatives to the undertaking and alternative methods 
of carrying out the undertaking were inadequately addressed, and that the 
environmental assessment process was not “rational, traceable. and consis- 
tent”. The Board also found that the proponent failed to include the commu- 
nity from the earliest stages of the project in a meaningful consultation 
process that would have allowed input into the planning process and provided 
an opportunity to the public to influence the proponent’s decision-making 
process. 

The Board reviewed the technical detre of the proposal in detail. The 
landfill design proposed a low permeability double composite liner beneath 
the waste, two separate leachate collection systems, a leachate pre-treatment 
plant, a stress rélief/groundwater management system, systems for surface 
‘water management and gas collection and combustion, and noise, dust and 
traffic control systems. The Board considered the potential impacts of the — 
proposal on groundwater, surface water, and the natural environment, re- 
viewed predicted impacts of landfill gas, dust, noise, traffic, and gulls, and 
made findings on visual impact, land use and planning considerations, and 
_ predicted social and economic impacts. 
The Board concluded that the location of a 26 million tonne landfill within 
the fractured bedrock of the South Quarry would pose an unacceptable risk 
to local groundwater and surface water resources. In particular, it found that 
impacts to the natural environment were not satisfactorily addressed, that 
off-site impacts could not be discounted, that the proponent did not reliably 
demonstrate that hydraulic containment could be maintained in the landfill 
site throughout the potentially centuries-long contaminating life span of the 
site, and that the issue of treatment and disposal of leachate required further 
study. According to the Board, landfilling operations could dramatically 
change the character of the area surrounding the Quarry, and residents within 
surrounding communities would suffer continuing and further social impacts. 
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RELEASED: 


APPEAL: 


APPLICANT: 


APPLICANT: 


~ March 17, 1995 [CH-91-08] 


This decision was appealed to Cabinet on April 13, 1995. 


Timber Management [EA-87-02] 


This was a far-reaching decision affecting future timber management 
planning on Crown lands in the Boreal and Great Lakes-St. Lawrence 
Forest regions of Ontario. Due to its. importance, this decision, issued 
April 20, 1994, was included in last year’s annual report for timely 
reporting purposes. The following condensed summary includes the 
highlights of the more comprehensive review in the prior report. 

The EAB approved the undertaking of timber management planning by 


_ the Ministry of Natural Resources, subject to terms and conditions 


intended to expand community involvement in forestry decisions, protect 
the diversity of the public forests and sustain an ro vital to the 
province’s prosperity. 

The decision addressed a number of critical issues: 

Clearcutting: Clearcutting requires conditions appropriate for the boreal 
forest, and striking the right balance between public concerns (destruc- 


- tion of non-production forest values) and the need for regeneration 


(periodic clearing for growth of conifer species) in unshaded surround- 

ings. 
Pesticides: The Board concluded that chemical insecticide i is not essen- 

tial to insect pest management in Ontario’s forests. The decision supports 

MNR’s current practice which permits aerial spraying of biological 

agents, but not of chemical insecticides, except in extraordinary circum- 

stances when no biological alternative is available. . 

Conservation of biodiversity of Ontario’s forests: The Panel ordered 

several conditions including landscape management methodologies and’ 
expansion of the province’s existing “featured species” policy to protect 

habitat for most existing vertebrate species. | | 
First Nations and Aboriginal communities: The Board’s decision 
included conditions requiring MNR to negotiate with First Nations 
through a special Native Consultation Process 1 in timber management 
planning. 


Glenridge Quarry Landfill - City of St. Catharines 


By Order In Council, the Government of Ontario requested that the 
Environmental Assessment Board provide a member to act as a Funding 


Panel to determine the distribution of participant funding pee by the 


City of St. Catharines. 
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Ata July 19, 1994 public meeting, the City of St. Catharines and the Glenridge 
Landfill Citizens’ Committee were offered a number of options, but chose to 
self-negotiate an agreement on distribution of funds, calling upon the Funding 
‘Panel to deal with any outstanding issues. A self-negotiated agreement 
between the City of St. Catharines and the Glenridge Landfill Citizens’ - 
_ Committee was signed by the parties and, along with a detailed work plan, 
Was submitted to the funding panel for review on September 19, 1994. 


DECISION: The Funding Panel decision, accepting the agreement as submitted, was . 
AT issued on September 20, 1994. [OC-94-02(F)] 


| APPLICANT: Robert Young Sod F arms Limited (F unding) 


The Environmental Hazards Team for the Great Lakes Inc. (EHT) applied 

for intervenor funding in order to prepare for and attend at the hearing. The — 

proponent advised the panel, in advance of the hearing, that it objected to 

being named funding proponent and disputed EHT’s AM eas to any 
: intervenor funding. 


ISSUES: This application raised à difficult question with respect to the type of 

: intervention which is most appropriate. EHT chose to avoid the more expen- 
sive route of retaining legal counsel and professional consultants. It was 
argued that EHT’s team would therefore be ineffective. On the other hand, 
the intervenor would be represented through a local effort at a relatively 
modest cost. This debate will require further exploration in future funding 
decisions. 


DECISION: Robert Young Sod Farms Limited was named the funding proponent. Inter- 
| | venor funding.was awarded to EHT, as intervenor and representative of the 
coalition of community members. The award of funding, issued May 20, 1994 

was intended to take EHT through the entire hearing. [EP-93-06(F)] 


APPLICANT: | County of Northumberland (Funding) 


This was a funding adjudication agreed to by the potential parties to the 
_ application. Formal funding under the IFPA was not yet available as parties 
to the hearing had not yet been formally identified. The hearing panel wished 
. to narrow issues as much as possible before granting party status. The parties 
agreed that.a funding adjudicator would be appointed to award funding at this 
early stage of the proceeding. — 


ISSUES: The issues included the rate for legal fees and the number of hours lawyers 
should be funded. Potential parties requested funding for legal fees for each 


SITE 
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DECISION: 


APPLICANT: 


DECISION: 


of their counsel at the market rate rather than the legal aid rate. The 
proponent took the position that the legal aid rates were applicable and 
that funding should be only for the equivalent of one lawyer. The 
proponent questioned whether funding should be provided for two citi- 
zens’ groups where there did not appear to be any difference between 
their interests. Also at issue were the requirement for contribution by the 
parties and funding for specific areas of expertise. 


The adjudicator was not entree that the second citizens’ group needed 
separate representation. Funding was granted, in a decision issued Feb- 
ruary 20, 1994, for only one of the citizens’ groups. Legal fees were 
funded at the legal aid rate until the board has an opportunity to assess 
the accomplishments of the potential parties in making the hearing shorter 
and.more focused. The number of lawyers’ hours that would be funded | 
was reduced from that requested by the potential parties. Funding was 
awarded for specific areas of expertise. [CH-94-02(F)] 


Safety Kleen Canada Inc. (Funding) 


The Funding Panel received one application for funding from the 
Breslau/Kitchener/Waterloo Concerned Citizens (BK WCC), a group 
which was granted intervenor status at the preliminary hearing. Safety — 
Kleen Canada Inc. informed the Funding Panel, by letter, that it did not 
object to being named the funding proponent under the Intervenor 
Funding Project Act. 

The parties took the initiative to negotiate a bee in advance of the 
Funding Hearing. The Funding Panel was satisfied that the public interest 
was being addressed through the Issues List identified by the concerned | 
residents. It included such matters as stack emissions, effluent disposal 
and the adequacy of contingency measures for the protection of human 
health and the environment. 


The Funding Panel decision, accepting the agreement as submitted, was 


issued on June 24, 1994. [EP-93-03(F)] 
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Costs Decisions 
t the conclusion of the hearing proc- 
ess, the board is often asked to adju- 
dicate on outstanding applications for 


costs may be awarded, and in most of our hear- 
ings, intervenor funding will have been available 
to cover some of the expenses of the hearing. 


Parties are encouraged to discuss and settle 
their costs requests wherever possible. In 
many cases, no board order is necessary. In 
others, the board may issue a consent order. In 
cases where no agreement can be reached, the 
board will receive written submissions, some- 
times hold an oral hearing, and then determine | 
the costs payable. : 


The following costs matters were considered 
and settled during the 1994-95 fiscal year: 


Leslie Extension & Bayview Widening: 
The Panel held a two day hearing to hear 


Judicial Review 


costs. In some long hearings, interim » 
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submissions on liability, and having received 
that decision, the parties settled the quantum ~ 
to be paid with the proponent. The board is- 
sued consent orders in the total amount of 


$390,000. 


City of Orillia: 

The Joint Board dismissed a claim for costs by 
an intervenor against the proponent; this deci- 
sion iS under appeal to Cabinet. 


Laidlaw Rotary Kiln: 
Costs in the total amount of approximately 


~ $121,300 were requested. In a decision dated 


June 24, 1994, the Hearing Panel awarded 
costs in the amount of $62,325.35. 


Sudbury Landfill Site: 
Only one party requested costs ae $300.00, 
and the proponent agreed to this request. 


Eastview Road Landfill EP-92-02 


s noted in last year’s Annual Report, 

the board’s decision to approve the 

expansion of the Eastview Road 

Landfill for up to five years, with 

‘certain terms and conditions, was appealed to the 
Divisional Court by the proponent and the Min- 
istry of Environment and Energy. In January 
1995 the Divisional Court allowed this appeal. 
The court determined that the board does not 
have the authority to impose a property value 
protection plan as a condition of approving the 
expansion of a landfill under the Environmental 
_ Protection Act. Two of the three members of the 
court stated that “if the legislature intended that 


the board should have the power to require com- 
pensation of those whose properties have or may 
lose value because of the operation of the site, it 
would have specifically so provided.” In addition 
the court found that the board did not have the 
authority to preclude the proponent from re-ap- 
plying for a further certificate of approval, and 


_ therefore the board could not require the perma- 


nent closure of the landfill following the expiry 
of this approval. Finally, the court also found that 
the board could not impose a condition that 
would require the early closing of the landfill if 
the proponent failed to diligently pursue its long- 
term waste management master plan. | 
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Environmental Assessment Board 


Niagara Escarpment Hearing Office 
PROTECTING AN INTERNATIONAL Biosphere Reserve | 


he Niagara Escarpment Hearing Office 

is housed in the Environmental Assess- 

ment board offices. All of the Niagara 

Escarpment Hearing Officers, who hear 
appeals of decisions made by the Niagara Escarp- 
ment Commission, are members of the Environ- 
mental Assessment Board. 


In 1994, 71 appeal decisions were filed. Of these 
appeals: one went to a Consolidated Board Hear- 
ing; 13 were withdrawn; 2 were postponed; and 
68 were heard by Niagara Escarpment -Hearing 
Officers. 


Niagara Escarpment Hearing Officers are re- 
quired to prepare a written report with recom- 
mendations to the Minister of Environment and 


Energy. The Minister then makes a decision: Of 
the decisions made in 1994, the Minister con- 
curred with the recommendations of the hearing 
officers on all but two appeals. 


Niagara Escarpment Hearing Officers also hear 
applications for amendments to the Niagara Es- 
carpment Plan. In 1994, there were two hearings 
on amendments to the Niagara Escarpment Plan. 


In some cases, resolutions between parties have 
been negotiated during the hearings. These ne- 
gotiated resolutions are forwarded to the Minis- 
ter in the Hearing Officer’s report. 
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For further information or material, 
please call or write: 


Environmental Assessment Board 
2300 Yonge Street, Suite #1201 
Toronto, Ontario M4P 1E4 
Tel: (416) 484-7800 
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CHAIR’S MESSAGE 


I noted last year that the goal of the annual 
report was to show how the board is building 
on past experience and approaching its 
business in new ways.to achieve its purpose 
and be a positive force for change. 


The environmental assessment hearings 
conducted this past year demonstrated a 
commitment to new approaches. The West 
Northumberland hearing was planned in 
phases so that fundamental 
preliminary questions could be 
determined through affidavit 
evidence and argument. The 
Wellington/Guelph landfill 
hearing was being organized 
according to substantive issues in 
order to concentrate on those, 
rather than becoming bogged 
down in process questions. 
Although  neither  hearing 
continued to the main hearing 
stage, there was a demonstrated commitment 
to making the hearing process more efficient. 


While the special legislation that created the 
_ Interim Waste Authority was repealed, the 


organization of the three hearings considering — 


Interim Waste Authority proposals for landfills 
in Durham, York and Peel is viewed as a 
successful approach to the management of 
large hearings built on lessons learned in the 
past. 


‘Other, shorter hearings have benefitted from 
the Board’s detailed management approach to 
hearings. In the Onaping landfill hearing, the 


board conducted a telephone hearing in 


conjunction with a negotiation process 
contemplated by the Protocol for 
Consideration of Agreeements Among Parties. 
Hearing time was reduced from days to hours. 


‘Shorter hearings 
have benefitted 
from the Board’ s 


detailed 
management | 
approach — 


Other hearings are being planned using a strict 
schedule for examination and  cross- 
examination. We will be evaluating whether 
this approach is providing the right balance of 
pre-hearing and hearing time, and an 
appropriate basis for decision-making. 


Board staff are showing their flexibility and 
dedication by filling in and taking on additional 
roles as staff numbers decrease. Our 
Executive Coordinator, Gail 
Morrison, has moved to the 
Ontario Energy Board as a full- 
time board member.  Gail’s 
range of skills and abilities 
helped set the case 
management/client service 
direction for the board, first for 
the Hydro Demand/Supply Plan 
hearing and later for the board 
as a whole. We also lost our 
seconded legal  counsel, 
Kathleen Beall, who was assigned to the 
Interim Waste Authority hearings but provided 
invaluable assistance by drafting new rules, 
providing advice to members. on other 
hearings, and generally providing wise counsel. 


The board also lost one of its most 


experienced full-time vice-chairs in June of 
1995. Jim Kingham, who came to the board in 
1987, was our acknowledged scientific 
resource, a strong chair of difficult hearings, 


and a significant contributor to board policy 


and procedure. 


The board’s Client Advisory Committee 
continued to provide advice and assistance © 
during the year, and helped us develop a 
document called Guidelines for Board- 
Appointed Facilitators and Mediators. The 
board has been using mediation and facilitation 


ENVIRONMENTAL ASSESSMENT BOARD 


in a number of its processes to resolve issues, 
settle funding and costs awards, and generally 
shorten, or dispense with, formal hearings. 


These guidelines ensure that parties will be | 


aware of the constraints under which 


mediators or facilitators acting on behalf of the 
board operate, and provide consistent goals 
for these processes. 


The Advisory Committee was also invaluable 
to the board in considering possibilities for a 
streamlined environmental assessment process, 
the future without intervenor funding, and the 
board’s development of its new Rules of 
Practice. The new rules implement 
innovations allowed by the Statutory Powers 
Procedure Act, including written and 
electronic hearings, review and reconsideration 
of board decisions, and an enhanced pre- 
hearing process which the board had already 
‘adopted through procedural directions. All of 
the board’s practice and procedural directions 


have been appended to the new rules. In the: 


process, advisory committee members were 
asked to seek comment from the groups they 
represent. Since the new rules are adopted 
under the Statutory Powers Procedure Act, 
they are not promulgated by regulation and the 
board has more flexibility to change any 
provisions ‘that are not working well. The 
Board advised those receiving the new. rules 
that it would appreciate any comments about 
the operation of the rules in order to make 
changes if they appear necessary. 


The challenge for next year will be to obtain 
complete and balanced evidence at hearings 
without intervenors having access to funding. 
The board is re-considering its costs guidelines 


. to try to provide better guidance to 


participants in hearings. Although costs 
cannot replace intervenor funding, greater 


_ predictability and consistency in costs awards 


is a desirable goal. 


Significant challenges lie ahead. The 
legislative framework that governs our work 
has been under review. Some changes have 
already been announced. However, we expect 
clearer government direction through 
additional legislative and policy initiatives. 
Meanwhile, as promised in last year’s annual 
report, we have produced a review of board 


cases that considered the requirements of the 


Environmental Assessment Act. The board will 
continue to interpret and implement legislation » 
and policy in light of environmental protection 
goals and to the best of its ability. ae 


woe 
Grace Patterson 
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BOARD MEMBER BIOGRAPHIES 


GRACE PATTERSON - BOARD CHAIR 


Oo 


[a 


D 


Oo 


Board Chair since February, 1990 

joined the Board as a Vice Chair in 1986 

practised environmental law with the Canadian Environmental Law Association from 1978 to 
1986 

served on the Science Advisory Board of the International Joint Commission and on the 
Canadian Environmental Assessment Research Council 

was a special lecturer in environmental law, Queen's University Law School 


“FULL-TIME VICE CHAIRS 


PAULINE BROWES 


9 


oO 


appointed in October 1995 . 

received Bachelor of Arts (Political Sone) from York University, Toronto in 1979 and 
holds an Elementary Teaching Certificate from Toronto Teachers’ College (1959) 

Member of Parliament from 1984 to 1993; Cabinet Minister and Privy Councilor (1991 - 
1993); Minister of Indian Affairs and Northern Development (1993); Minister of State - 
Environment (1991 - 1993) 

Commissioner and Appeal Commissioner, Residential Tenancy Commission, Government of 
Ontario (1981 - 1984) | 


Committee Member, Chiropractic Review Committee, Government of Ontario (1976 - 1981) 


DAVID EVANS 


o 


0 


appointed in July 1992 as a part-time member, then in November, 1994 became full-time Vice 


Chair 
received his Bachelor of Arts Ans from McMaster University and his Master of 


Arts (Sociological Anthropology) from the University of Calgary 


experienced environmental mediator, facilitator and trainer, who has spoken widely on issues 
related to public consultation and community affairs 

former mediation and advocacy consultant 

Niagara Escarpment Hearing Officer since July, 1992. 

former Manager, Community Affairs, Ontario Ministry of the Environment, responsible for 
supporting the implementation of the Ministry policy on public consultation including 
developing consultation training materials for Ministry staff 
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LEN GERTLER 


QO 


0 


appointed to the Board May 1990 
Professor Emeritus, University of Waterloo, and a Fellow of the Canadian Institute of 
Planners 

combines an interest in planning, development, and environmental management in both an 
urban and regional context in Canada and abroad 
foreign assignments include work in Southeast Asia and the Caribbean for United Nations 
agencies and CIDA 
author and editor of several books on environmental and planning issues 
cross-appointed as Deputy to the Mining and Lands Commission 


ANNE KOVEN 


D 


oO 


o 


appointed to the Board in April 1987 3 

holds a Master's degree in Public Administration from Queen's University 

former Research Director of the Upper Ottawa Landfill Site Study, commissioned by the 
Ministry of Health : 

experience in the mining industry and with the Ontario Advisory Council on Occupational 
Health and Safety 


ALAN D. LEVY 


2) dal fe 


0 


o 


appointed to the Board in May 1990 

has a B.A. and an LIB. from the University of Toronto 

practised law in the area of litigation, appearing before both courts and tribunals 

one of the founders of the Canadian Environmental Law Association, and a member of its 
board of directors for 20 years 

cross-appointed as a member of the Ontario Environmental Appeal Board and as a Niagara 
Escarpment Hearing Officer. 


FLUE W. MARTEL 


oO 


o 


appointed to the Board in March 1988 

formerly a teacher and an elementary school principal, prior to his election to the Legislative . 
Assembly in 1967 

served as the NDP member for Sudbury East from 1967 to 1987, and as House Leader for his 
party from 1978 to 1985 

author of two major reports on health and safety in the workplace 


LINDA PUGSLEY 


oO 


0 


i) 


joined the Board as a part-time member in July 1992 and became a full-time Vice Chair in 
September, 1994 Li 

background in nursing and citizen participation 

served as Alderman on Burlington City. Council from 1978 to 1992, where she concentrated 
on planning and development, strategic planning, environmental management, and 
administration and finance 

served on the Municipal Advisory Committee of the Niagara Escarpment Commission, Five- 
Year Review 
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JIM ROBB 


[a 


0 


0 


_ appointed to the Board in 1990 


holds degrees in Science and Forestry and a Commercial Pilot’s Licence | 

past Chairman of Save the Rouge Valley A and worked on watershed conservation 
issues _ 

previously owned and operated an urban tree care business 

has written for various publications and his photographic credits include the cover of the 
Crombie oye Commission Report, Watershed 


PART-TIME. MEMBERS 
OM BHARGAVA 


o 


0 


0: 


appointed to the Board in 1995 

president of Omtek Inc., which provides consulting services in the Hate of Analytical 
Chemistry and Pollution Prevention and Treatment Technologies 

MSc. D.I.C., Imperial College, London University, U.K. 

Supervisor of Corporate Analytical SEEMS IBS Stelco Inc. (1963-91); Research Chemist, 
Alcan Aluminium Ltd. (1960-63) 

senior research scientist under contract at the Wastewater Technology Centre (Environment, 
Canada) — 

has provided expertise to the international steel community, including the International 
Standards Organization.and the American Society for Testing Materials 

author of 50 technical publications, also a recent major Environmental Report on "Waste 
Management and Pollution Prevention Opportunities in the Iron & Steel Industry" _ 
leader of twelve overseas Canadian delegations to the International Standards Organization 


_ committee meetings 


Fellow of the Chemical Institute of Canada and of ASTM 


MARK DOCKSTATOR 


oO 


oo 00 


o 


appointed to the Board in 1994 

has a doctorate in law from Osgoode Hall Law School and B. Sc. from University a Waterloo 
expert on aboriginal rights 

President of the Aboriginal Research Institute 

mediator for the Indian Claims Commission, and has performed various roles for the Royal 
Commission on Indian Land Claims 

taught part-time at the Faculty of Environmental Studies at York University 


JOHN W. DUNCANSON 


0 


a} =) 


became a Hearing Officer under the Niagara Escarpment Planning and Development Act i in 
1975, and was cross-appointed to the Board in 1991 

B.A. and Business Certificate from the University of Toronto 

formerly employed with Bell Telephone Company = 


former Director of the Department of Alumni Affairs at the University of Toronto: 
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LEONORE FOSTER 


0 


O 


Oo 


appointed in May, 1995 

Municipal Councillor for Pittsburgh Township, 1988 - 1994; area of specialisation: Waste 
Management, Costs Management and Planning 

Board Member, Cataraqui Region Conservation Authority, 1986 - 1994; Chair, Conservation — 
Areas and Community Relations Board, 1987 - 1994 

Board Member, Kingston Area Recycling Corporation, 1988 - 1995: President 1992 -1994; 
Vice-President, 1990 - 1992; Chair, Kingston Area CFC Committee, 1992 - present; Editor 
and co-author of the Cassandra Report on fluorocarbons, 1993; co-author of the Firstto 
Fifty on waste reduction, 1991 

Winner of the Recycling Council of Ontario's Waste Minimization Award, 1994, in the 
category of "Outstanding Individual Adult" 


MYRON HUMENIUK 


appointed in 1995 

obtained B.Sc. in Environmental Sciences in 1975 and M.Sc. in Fisheries Ecology in 1980, 
from the University of Toronto : 

20 years of experience in environmental management 

has participated in over 60 environmental impact assessment projects 

worked internationally in countries such as France, Greece, India, Mexico, Pakistan and the 
United States . . | 

active member of the American Fisheries Society; currently Secretary-Treasurer of the 
International Fisheries Section and President-elect of the Native Peoples’ Fisheries Section 
served as a member of the steering committee of the First World Fisheries Congress, and co- 
editor of the proceedings 


KEITH LEWIS 


o 


0 


appointed in 1992 

currently Director of Environmental Programs for the North Shore Tribal Council in Blind 
River, and a member of the Band Council of the Serpent River First Nation | 
participated in environmental assessment hearings at both the federal and provincial levels on 
behalf of groups like the Union of Ontario Indians and North Shore Tribal Council 

has provided advisory and advocacy services to both the Union of Ontario Indians and the 
Chiefs of Ontario 

provided services in the area of public consultation, management, and administration to the 
North Shore Tribal Council and others 


JOHN MCCLELLAN 


oO 


o 


Oo 


appointed Hearing Officer under the Niagara Escarpment Planning and Development Act in 
1989 and cross-appointed to the Board in 1991 

geographer, involved in land use matters for 35 years 

former Executive Director of the Prince Edward Island Land Use Commission 
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DON SMITH 
o appointed in 1995 
2 graduated from Lakehead University (B.A. Sociology) 
a worked as a high school teacher, journalist, executive director of social planning council and 
research assistant for MPs office 
G served two terms on Thunder Bay city council 
served with various environmental organizations: 
- President, Environment North (environmental advocacy group) 
- Board, Thunder Bay 2002 (Green Communities Initiative Group) 
- Member, Thunder Bay Chamber of Commerce Environment Committee : 
- » Member, Lake Superior Forum (bi-national advisory committee to governments 
_ regarding zero discharge of toxic chemicals to Lake Superior) 
- Steering Committee, Ontario Environment Network 
- Board, Lakehead Region Conservation Authority 
- Editorial Board, Lake Superior Alliance Newsletter 
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LEARNING PROGRAM 


T= 1995-96 learning program was a 
wide-ranging program reflecting the 
board’s commitment to keeping 
itself up-to-date on technical and 
administrative matters. Half-day seminars 
and full-day workshops were held 
regularly throughout the year: A field trip 
to follow up on the board’s Halton landfill 
decision was included in the 
program. As well; the board 
took the time to review and 
update its strategic plan. 


Technical workshops covered: 
the latest work on 
hydrogeology, rules of 
evidence and scientific 
evidence, environmental issues in the iron 
and steel industry and environmental 
assessment in Canada. The board also 
held a follow-up workshop from the 1994- 
95 program on First Nations and the 
hearing process. 


Administrative services was the subject of 
half-day seminars. As well, the board 
updated ‘its rules of practice and explored 
the means for enhancing its corporate : 
outlook. 


Specific attention was given to Niagara 
Escarpment appeal hearings as board 
members are appointed by the Minister of 
Environment and Energy to hold conduct 
these hearings. 


Fundamental to the board’s learning 
program is the involvement by board 
members. Board members not only design 
the sessions, but, in many cases, are 
presenters. along with those from the 
community who have relevant expertise. 
Question and answer periods and open 
discussion are important elements in all 

| learning program sessions. 


The 1996-97 program will 
build on the 1995-96 
program. 


A workshop covering new 
regulations and amended 
legislation and their effect on 
board hearings is planned for next year. 
As well, special attention will be given to 
cumulative effects assessment, incineration 
technology issues, Niagara Escarpment 
plan amendment hearings and the board’s 
use of alternative dispute resolution. 
Seminars and workshops will cover social 
impact and risk assessment, environmental 


information sources and services (including 


the Internet) and the monitoring of 
conditions imposed by board decisions. 
Field trips and the board’s annual strategic 
plan review are also planned. 


- 1996 


1995 


ANNUAL REPORT 


slation | 


Chart of Relevant Le 


‘Bujpun} jo junowe pue 
wq|51e jo senss| Bupnjou] ‘Buipuny souarsezu 
10} uopeoydde Aue epjoep [eus (jeued 
Buueou eu} yo ed Bujeq jou) joued Buypun} 
e uoyeoyidde eu} Jo diese: uodn ‘Bulpun} 
joueneju] Joy Ajdde Aew Jouanseju! ue p180g 
julor 8 10 gy eu} e10jeq Bulpesooid e Uj 


‘uoles/Bel U8A68181 eu) 0} 18781 S18/N9/j18d [IN 104 :810N 
"YO U0/28)0)4 [B)UEWUOJJAUZ BY) JO ZZ} UO28$ 0j juensind 
peusiigeise uonehoBen jo pi8og eu} JO uopesado eu} JO} e[qisuodSse1 OSI8 8] PI80g JUELUSSESSW Je}UGWUOJ|AUQ 8UL, 


mel jo J8}jeuu 8 UO AJUO (UOISIAIQ 
jes9UaH) no) oue}UO eu} 0} sal] jeedde uy 


*Bulpuny JOU9AJajU] 10} 
Ajdde Aew pieog julor eu} 10 gy3 eu} 81078q 
Bureau e 10} sn}e}S JOU9AISJUI pajue16 Aued y 


*sBuyeeu ye uonediorued 8A1}99}J9 118]. 
ajqeua 0} sioueAsju] 107 Bulpunj apiAoid oO j- 


yo 120[014 Bujpuny iouensju] 


*Je}jeuu Aue jo UO|}8J8pISUO9 

eu} 19J0p 0} siemod peoiq seu }j *SO}N}EIS 
pe}eseuunue eu} Jepun sBujigey ye peieplSU0o, 
eq pno9 jeu} $18}}eW JO }°8dS81 Ul UOISI98p B 
eyew pue ‘Bueou e pjoy Aew pieog JUIOF Y 


‘Buyeeuy meu e e11nbe1 
Aeus }| 10 UOISI98p $,p180g JU|Of B pUI9581 JO 
JeA ‘WIjUo9 Aew youlqed eu} SABp BZ UU}! 


*‘pieog jujof eu 
Aq pieeu pue pe}epljosUo9 eq sfupeeu jeu} 
ysonbes jjeys Buyyeyopun ue jo jueuodoid y 


*yBUNQIIA BUO UBL} BOL 
910Jeq paunbei.s| Buyjeay euo ueu} B10 
ueym sseooid sBuleeu eu} euljWweasj}s O]-- 


OY sbupeoy pejepijosuo) 


10}9911Q eu} Aq pejuatuejdul aq }SNUI UOISI98P 
s,pJeog ay “jUalojjnsu! eve SUON98{qo 
eu} Ji 10 syiom posodoid ay} 0} s}9a[qo 
uosjed ou 4) Bueay e pjoy 0} painbei jou 
S| pieog ey] ‘2q PINOYS SUO}}IPUCD pue SWI8} 
- Sj} JEUM OS J! pue ’panss! eq pjnoys jeaoidde 
yO o)291JIH09 8.18U}EUM S8pI98Pp pseog ey 


*Ayyedioiunw e[Bus e 
JuiyyiMm sy1om eBemeas 8 0} 198dS9J YIM Bureeu 
e a1nb91 Aew 1019911Q 8UL 
*99IAJ2S aBeMaS pue 12}2M 21[qnd jo Bale Ue 
Bululjap 0} sold 10 Ayyedjojunus Jaujoue si8ju8 
sy1oM eBemes pasodoid 8 ueym Buleeu 
e asjnbe |eus sjeAoiddy jo 10)9811Q EYL 


‘Jaulqeg 0}. uoNsenb 
yayjyo Aue UO pue Me] JO uorsenb e uo 
UNOD [BUOISIAIG 8} 0} UOISI928P $,psB0g 
eu} wos jeadde Aew Buipsesoid e 0} Ayed y 


‘seoiaias efemes pue 
Jejem JO uorjenBe1 au} }iad o1j- 


Joy 5091n0$0y 103M OE}UO 


*10}001!Q _ 
eu) Aq paluewe[diul eq ysnw UOISI98P 
8,pieog euL ‘eq pinous suoHIpu09 pue sway 
$}| JeuM ‘OS }! pue ‘panss! eq pinous j8101dde 
Jo 8}89/jIU29 8 Jeu}euM S9pl98p pPseog EYL 


‘SAP OF UIUIM jeuige9 0} uonsenb 
jyayyo Aue uo pue Me] JO uoysenb 8 UO 
UNOD JBUOISIAIQ ey} 0} UOISI98P S,p180g 

eu} wo} jeodde Aew Buipeesoid e 0} Aued y 


‘ayis jesodsip 0}S8M 
pesodoud e 0} Ajdde pjnoys me]-Aq 
jediojunw 8 Jeu)}euM eu]U18}8p 0} 
pasjnbes eq Aew pieog eu} ‘8M Sy 

‘sadA} Jou)0 107 Buueou e e1nbe1 Aew pue 

“sous jesodsip eysem J0 sadA} au0s 10} Bureau]: 

e ounbei [eus sjeaoiddy $0 10}9811Q eu] 


* AUSWUOJJAUS jBINJBU eu} JO UOI}BAIBSUOY 
pus uo192e)o1d eu} 10} eplAoïd 01 ,- 


2 JOY UO28)014 [BJUSUIUOIJAU 


SW19} UO }{ 148998 JO 3 90[81 ‘Buryeyepun 
eu) 1de998 Aew pieog ey] ‘(J81SIUIW 
eu} Ag peyeuBjsep eseum Buyyeyepun eyeAud 
pue) Bujyevepun jedjojunw pue jeroulaoid 
pesodod 8 10} Juslussesse |[BJUEUOIJAUS 
ue jo Ajl|q81d899e eu} seufwe}ep pisog EYL 


* AUSWUOJJAUS eu} JO OJB}UO U] JUBWeBeUBW 
es|M PUB UO|J8A8SU09-U0/}28}01d 
eu} 10) Bujphoid Aq oj8juQ jo Wed Aug 10 
ejouym eu} yO ejdoed eu} J0 jueu18}}8q OY] ,- 


‘Buyeey Meu 
e o1/nbei 10 ‘uo|sioep s,p180g eu} 8}n}j}sqns 
Jo Alen Abus 181S]UIN eu} SABP BZ UUM 


OA!}E)3|U] UMO $,J8}SJUJW eu} UO 10 Ysenbod 
e 0} esuodses u] Bujeey 8 e1nbe: Aew | 
ABieu3 pue JUBWUOJI|AUA JO JOIS|UJWY OYL 


yoy jUOWISSOSSy jB}USWUOIAUY 


- [0H S,pseog euL 


uole}sibe7 JUBAO[OY OU} JO MALAIBZAO 


GuyieeH 104 OAHeIU  : esodind 


ENVIRONMENTAL ASSESSMENT BOARD 


UBJISJD9N L 
uosueoung ‘f 
eaebieyg ‘O 
YNIUSUNH ‘NW 
19]S0-+4 ‘7 10]8]SY20G W 
JUS ‘Gg ‘SIM97 ‘À 
SiaqueW p1e0g 


(Organizational Chart) 


samolg ‘d ‘Aajs6nd 7 
J8JU99 ‘1 ‘qqoù T 
ISUEN ‘3 ‘sueaz ‘Q 
A197 ‘VW ‘U9AOM V 

Si1EUI VIIA 


y6NOINOON ‘4 


Aey9199S 
DSUISUEIY “W japneg 9 
Â1e,9199S ejo199snsiuonde9se} 
PHEW LT 
yensibay 
_ -uellyjualeN ‘VY sBhuresp ‘dag 
SIN W JOJeIJSIUJWIPY 1Me}9198S 
1991jJO SP1099H sw8}SÂS .pi80g jue}SISSY 


eJ9184 W PNOOUBIIEA ‘S 
jasuno9 Jieuy9 ou} 0} A1ej}a199S 
uosi9yEd ‘9 
uosiodieu9 
LHVH9 IWNOILVZINVOYO 


auvog LN3AINSSASSV 1VLNANNOUIAN 


19}8//8d “A 
jueysissy sBunieoH 


uaun) f 
Jesi6oy sBulesH 
1M839198S pseog 


Her 


ANNUAL REPORT 1995 - 1996 


DECISION SUMMARIES 


FISCAL YEAR 


APPLICANT: 


ISSUES: 


: DECISION: 


RELEASED: 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


1995 - | 996 
CITY OF PORT COLBORNE - ELM STREET LANDFILL 


The City of Port Colborne applied for an approval to expand its Elm Street 
Landfill to accept an expanded range of municipal waste generated within the City 
of Port Colborne, and to extend the waste fill area | upwards, for a five year period. 
This application was unopposed. 


The parties were able to resolve all issues in advance of the hearing and jointly 
prepare a comprehensive certificate of approval. As a result, the only issue was 
whether the settlement met the Board’s Protocol for Consideration of 
Agreements Among Parties. 


The Board approved the application after a one-day hearing. The Board found 
that the settlement should be adopted as it was the product of effective public 
consultation and otherwise served the public interest. 


April 28, 1995 [EP-94-02] 


TTOWNSHIP OF SOUTH GOWER - MUNICIPAL LANDFILL SITE 


The Township of South Gower applied for approval to expand the area of its 
municipal landfill site used for landfilling purposes by 0.41 hectares to 1.25 
hectares and for approval to operate this landfill for a further five year period. 


This application was unopposed. However, several concerns raised at the 
preliminary hearing, including the monitoring of methane gas generated by the 
landfill and the establishment of a proper vegetative buffer around the landfill, 
were addressed by the Board during a two-day hearing. 


The Board approved the application and made various amendments to the terms 
and conditions of the draft Certificate of Approval to address the areas of 


concer. . 


August 16, 1995 [EP-94-03] 


ENVIRONMENTAL ASSESSMENT BOARD 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


SAFETY KLEEN CANADA INC. - BRESLAU USED OIL RE- 
REFINERY à 


Safety Kleen Canada Inc. applied to modify its existing Certificate of Approval 
issued for its oil re-refinery to allow the processing of about 192 million litres of 
used oil annually and process “incidentally received” used oils that contain 
polychlorinated biphenyls. 


There was a history of public concern regarding the effects of the re-refinery on 
the quality of the air and water in the communities of Breslau and Kitchener. The 
issues identified included stack emissions, odour problems, water quality 
concerns, effluent. disposal problems, PCB management and incoming waste. 
problems, traffic concerns and the adequacy of contingency measures. 


The Board approved the application subject to numerous conditions that 


_addressed the issues identified. 


September 29, 1995. [EP-93-03] 


COUNTY OF SIMCOE - NORTH SIMCOE LANDFILL 


As noted in the last Annual Report, on February 2, 1995 a Joint Board approved 


the County of Simcoe’s application for a municipal landfill to be located in the 
Township of Tiny subject to certain agreed-upon conditions and a further process 
to finalize the conditions of approval. 


The Board received submissions regarding the appropriate capacity of the landfill, 
the service area, the establishment of a Technical Advisory Panel to review the 
monitoring programs, host municipality compensation, community compensation, 
and a small claims dispute resolution process. | 


The Board issued a decision with certain conditions of approval and, in some 
instances, provided parameters to allow the parties to draft detailed conditions. 


February 1, 1996 [CH-87-03] 
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APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


APPLICANT: 


. ISSUE #1: 


REGIONAL MUNICIPALITY OF: SUDBURY - ONAPING FALLS 
LANDFILL 


The Regional Municipality of Sudbury applied to amend its certificate of approval 
for the Onaping Falls landfill to operate for a further five years while the Regional 
Municipality looked for a long-term solution to its solid waste disposal needs. 
The amendment would allow the continued landfilling of municipal waste 
generated in the Town of Onaping by using the current area of operation through 
vertical expansion. The Minister of Environment and Energy exempted this 
application from the requirements of the Environmental Assessment Act. 


There was no opposition to this application, The Ministry of Environment and 
Energy and the Regional Municipality agreed upon a draft Certificate of Approval . 
that was submitted for the Board’s approval. A hearing was held by 


_ teleconference on January 17, 1996. 


The major issue raised by the Ministry was whether the Board could impose a 
condition requiring the Regional Municipality to move expeditiously to obtain the 
necessary regulatory approvals for a long-term waste management plan. 


The Board approved the application and adopted the draft Certificate of Approval 
after finding that the requirements of the Protocol for Consideration of 
Agreements Among Parties had been satisfied. The Board found that it did not 

have the authority, under the Environmental Protection Act, to impose the 
condition sought by the Ministry of Environment and Energy in light of the 
Divisional Court’s decision on this point in Regional Municipality of Su V. 


Director of Approvals, Ministry of Environment and Energy, dated October 16, 
1995. | | 


February 6, 1996.[EP-95-01] . 


COUNTY OF NORTHUMBERLAND - WEST NORTHUMBERLAND 
LANDFILL SITE (PHASE | RULINGS) | 


The County of Northumberland sought approval for a new landfill site in the | 
Township of Haldimand under several statutes including the Environmental 


Assessment Act. After a preliminary hearing it was decided that the first phase of 


the hearing would consider whether, based on a review of the documentary 
evidence and:affidavit evidence, there existed impediments to the acceptance of 


the EA and approval of the undertaking of such magnitude as to justify 


terminating the hearing thereby avoiding further hearing costs. 


The proponent raised twelve issues that essentially addressed the soundness of the 
methodology of its environmental assessment. The purpose of this review was to 
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ENVIRONMENTAL ASSESSMENT BOARD 


ISSUE #2: 


DECISION # | : 


DECISION #2: 


RELEASED: 


consider whether there were fundamental flaws in the County’s environmental 
assessment and site selection process. 


The Board was asked by the Ministry of Environment and Energy to interpret the 
proper scope of the requirement for “acceptance” of the environmental assessment — 
and of the requirement for “approval” of the environmental assessment. 


The Board concluded that waste export, minimum site size and the late addition 
of a composite liner to the site design established deficiencies in information or 
process capable of significantly influencing the County’s selection of alternative 
sites and the preferred alternative. These deficiencies constituted fundamental 
flaws, as they put the case for acceptance, approval or both in such doubt that the 


- hearing should not continue at this time. 


With respect to the other issues the Board found that there were evidentiary 
disputes which could not be resolved on documentary evidence alone, and that the 
effect of those issues on the choice of alternatives could not yet be determined. 


The Board found that the acceptance of the EA signifies that it contains enough 
information to permit the Board to proceed to the next stage to consider the 
question of the approval of the undertaking. In order to be found acceptable, an 
environmental assessment must canvass all of the matters listed in subsection 5(3) 
of the Act and demonstrate that a reasonable planning process had -been 
developed and implemented by the proponent. Where an environmental — 
assessment is deficient, the Board will afford the proponent an opportunity to 
repair it. Although the Board does not appear to have the power to reject an. 
environmental assessment, it is not compelled to accept one that is deficient. 
Instead, the proceedings may be adjourned or deferred by the Board to permit the 
proponent to undertake further investigations and study with a view to amending 
the EA or to withdraw its application. 


Approval of an lire requires an acceptable environmental assessment. In 
addition the Board must be satisfied that: a) the undertaking is the preferred - 
alternative among an adequate set of reasonable and suitable alternatives; b) the 
environmental advantages outweigh the disadvantages, and the undertaking is 
reasonable and worthy of approval; c) where it creates a risk of environmental 
harm, the need for the undertaking must first be clearly established; d) any 
resulting environmental harm must be adequately mitigated or eliminated. 


February 9, 1996 and February 13, 1996 [CH-94-02] 
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APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: - 


APPLICANT: | 


ISSUES: 


DECISION: 


RELEASED: 
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COUNTY OF WELLINGTON/CITY OF GUELPH 
PROPOSED N-4 LANDFILL 


Following the last preliminary hearing in December 1995 the proponent applied 
to the Board for permission to withdraw its Notice to the Hearings Registrar filed 
under the Consolidated Hearings Act. In support of this request the proponent 
advised that recent hydrogeological investigations indicated that the proposed 

landfill site was unsuitable. | 


The sole issue was whether the proponent should be permitted to withdraw. 


The proponent’s request to withdraw its application was unopposed by the 


"parties, and was granted by the Board under subsection 6(2) of the Consolidated 
 Hearings Act on condition that any requests for costs be dealt with appropriately. 


February 21, 1996 [CH-95-04] 


ELSA GRECO - SEVERANCE AND DEVELOPMENT APPLICATION 


. This hearing arose from the appeal of a condition placed by the Regional 


Municipality of Hamilton-Wentworth on the severance of a lot created by 
testamentary devise (before, changes to the Planning Act removed the possibility 
of lot creation through testamentary devise) and the Niagara Escarpment 
Commission’s refusal to grant her a RME permit for the construction of 
a single family dwelling. 


The main issue in this hearing was whether Ms. Greco’s property was an existing 
lot of record under the Niagara Escarpment Plan. 


The Board found that Ms. Greco’s parcel did not require a consent to convey 
under the Planning Act. However, Ms. Greco’s parcel was not an existing lot of 
record as defined by the 1985 or 1994 Niagara Escarpment Plan, nor did it meet 
the requirements of the new lots policies for the Escarpment Protection Area 


designations of the 1994 Niagara Escarpment Plan. The parcel was therefore 


ineligible to receive a development permit according to the requirements of the 
Niagara Escarpment Plan. 


March 29, 1996 [CH-95-05] 


DS 


ENVIRONMENTAL ASSESSMENT BOARD 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


ARMBRO INC. - PROPOSED SAND AND GRAVEL PIT 


 Armbro Inc. applied for approval to extract 4.08 million tonnes of sand and gravel 


from a 67 hectare property in the Town of Caledon. Two-thirds of this property 
is located in the Niagara Escarpment Plan’s rural area designation. The proposed 
pit is in the vicinity of other gravel extraction operations. 


The issues considered at the hearing included: what level of nuisance impact 


should be borne by nearby residents; whether the property should be deleted from 
the Niagara Escarpment Plan; whether the designation of the property should be 
changed from Escarpment Rural to Mineral Resource Extraction, and the. 
potential for groundwater contamination. 


The Board approved the application. It re-designated the property from 
Escarpment Rural to Mineral Resource Extraction in the Niagara Escarpment 
Plan. It also issued a Class A licence pursuant to the Aggregate Resources Act 
permitting Armbro to extract aggregate from the property for 15 years. conditional 
upon confirmation that the site plans conform with the conditions of approval. 
The formation of a Residents’ Review Committee was required. The Board also 
imposed a number of conditions aimed at preventing groundwater pollution and 
minimizing nuisance impacts. Of particular significance, one condition requires 
that Armbro shut down its operations if, and when, it exceeds provincial noise and 
dust standards. 


April 4, 1996 [CH-92-05] 
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INTERVENOR FUNDING DECISIONS 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


APPLICANT: 


ISSUES: 


INTERIM WASTE AUTHORITY - CITIZENS’ SITE COALITION 
GROUP AND THE IT’S NOT GARBAGE COALITION (FUNDING) 


Five intervenor groups (together called the Citizens’ Site Coalition Group) and 


the It’s Not Garbage Coalition were granted party status to the Phase 1 hearing. 
The CSCG represented the interests of thousands of individuals living in the area 
of the proposed landfills. CSCG requested about $1.4 million in funding. The It’s | 
Not Garbage Coalition represented community, labour, citizens and environmental 
groups that promoted waste reduction and diversion. ING requested about 
$500,000 in funding. The IWA agreed to be named as the funding proponent. 


The issues before the Board included whether CSCG and ING represented 
different interests, whether there would be duplication in CSCG’s and ING’s 
approach, and whether CSCG and ING should contribute to their costs. 


The Board found that CSCG and ING represented “clearly different” interests as 
the CSCG represented community groups opposed to the IWA’s undertaking 
whereas the ING’s participation was for the purpose of promoting the 3Rs in the 


‘Greater Toronto Area. The Board reduced the number of hours for legal, case 


management and consultant fees in CSCG’s and ING’s funding applications to 
avoid duplication of work. Finally the applicants were required to contribute 5% 
of all fee and disbursement dollars awarded, pre-GST. | | 


The CSCG was awarded $335,616.12 and the ING was awarded $238,059.26. 


May 8, 1995 [CH-94-03/03/05(F)] 


_ WEST NORTHUMBERLAND 


The Township of Haldimand and the Brookside Environmental Committee were 
parties to the West Northumberland landfill hearing. In February 1995 they were 
granted $172,074.04 and $83,377.48 respectively, in order to review documents 
and define and describe the issues for the pre-hearing. They submitted a second 


application to obtain funding for preparation and attendance at a further 


preliminary hearing and the first phase of the hearing. 


Some of the issues included whether the County of Northumberland should be 
named the funding proponent, whether the Township’s application should be 


- dismissed because it was filed late and whether the applicants should be required 


to contribute to the cost of their representation. 


= | Fe. 


ENVIRONMENTAL ASSESSMENT BOARD 


DECISION: 


RELEASED: 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 


The County of Northumberland was named the funding proponent, even though 
some of the issues to be decided in the phase 1 hearing were raised at the request 
of the Ministry of Environment and Energy. The Board refused to dismiss the 
Township’s application as it found that the County had not been prejudiced by the 
late filing. The Board also required each applicant to make a 2% contribution to 
their costs. The Township was awarded $55,671.16 and the Brookside 
Environmental CURE was awarded $39,419.53. 


September 13, 1995 [CH-94-02(F)] _ 


ICI CANADA INC. (FUNDING) 


The Walpole Island First Nation was party to a hearing before the joint board 
where ICI Canada Inc. sought approval to construct and operate piping/pumping 
facilities for the controlled discharge of 3.4 million cubic metres of treated process 
water into the St. Clair River from an existing pond water treatment system. The 
WIEN is situated on six-islands at the mouth of the St. Clair River, about 10 
kilometres downstream from the ICI facility. WIFN was concerned that 
contaminants from the proposed discharge would accumulate and adhere to the 
river’s sediments thereby contributing to the bio-magnification of toxic chemicals 
in the aquatic food web and the bio-accumulation of these contaminants in WIFN 
members who eat this food. WIFN applied for $430,691.77 in funding. ICI 
agreed that it should be named the funding proponent, if the Board found that 
WIEN was eligible for funding. 


At issue was whether WIFN represented a “clearly ascertainable” interest, 


whether its concerns duplicated those of the Ministry of Environment and esta 


and whether it had the ability to pay for its own TSS 


The Board awarded $82,455.71 to the WIFN. The Board found that the WIFN 
represented a “clearly ascertainable” interest, in part.because it relied upon the fish 
of the St. Clair River as a source of food to a much greater degree than any other 
community. The Board also rejected the Ministry of Environment and Energy’s 
submission that WIFN’s participation would be duplicative. WIFN was CLS 
to contribute 2% of all fee and disbursement dollars awarded. 


January 11, 1996 [CH-95-02(F)] 
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Costs DECISIONS 


At the conclusion of the hearing process, the board is often asked to adjudicate on applications for 
costs. In some long hearings, interim costs may be awarded, and in most hearings, intervenor funding 
will have been available to cover some of the expenses of the hearing. 


Parties are tin eo to discuss and settle their costs requests wherever possible. In many cases, 
no board order is necessary. In others, the board may issue a consent order. In cases where no 
agreement can be reached, the board will receive written submissions, sometimes hold a hearing, and 
then determine the costs payable. 


The following cost applications were re and settled through board orders during the 1995- 
1996 fiscal year: 


APPLICANT: STEETLEY QUARRY PRODUCTS - SOUTH QUARRY LANDFILL | 


As noted in last year’s Annual Report, the Board dismissed Steetley’s application 
to establish a waste disposal site on March 17, 1995. A one day hearing was held 
on July 21, 1995 with respect to an application for costs submitted by the 
Regional Municipality of Hamilton. All other costs applications had been settled. 


The Regional Municipality sought $679,317.99 in legal fees and disbursements as . 
well as $658,564.88 in experts fees. In a decision dated September 29, 1995 the 
. Board awarded costs totalling $691,000. | 


APPLICANT: INTERIM WASTE AUTHORITY - METROPOLITAN TORONTO/YORK 
| REGION, PEEL REGION & DURHAM REGION CH-94-03/04/05 


As noted in last year’s Annual Report, the Interim Waste Authority requested 
consolidated hearings into their applications for three landfill sites: one in York 
Region, one in Peel Region and one in Durham Region. Preliminary hearings 
were held. However, in July 1995 the IWA requested that the applications before 
the Board be withdrawn. Subsequently many parties to these hearings applied for 
costs. Some claims were settled. Fifteen other claims were decided by the Board 
on February 13, 1996. Most notably the Town of Pickering was awarded 
$154,246.14 (it had claimed $1,761,462.00), the City of Vaughan was awarded 
$145,368.39 (it had claimed $854,019.00), and the Regional See ally of York 
was awarded $78,601.68 (it had claimed $854,019.00). 
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ENVIRONMENTAL ASSESSMENT BOARD 


APPEALS TO CABINET 


APPLICANT: 


APPLICANT: 


APPLICANT: 


APPLICANT: 


ROBERT YOUNG SOD FARMS LTD. EP-93-06 


This proposal involved the construction of retention facilities to accommodate 
various sludges from generators for transfer to organic soil conditioning sites. A 
discretionary hearing was held under section 32(1) of the Environmental 
Protection Act. The Board’s decision was released on November 9, 1994. 


An. appeal to Cabinet was filed on December 7, 1994 by the Environmental 
Hazards Team. The Cabinet issued a decision on September 29, 1995 confirming 
the Board’s decision. 


CITY OF ORILLIA CH-92-O2 


On October 23, 1993 a Joint Board approved the City of Orillia’s application for 
an Official Plan Amendment (for the purpose of adding public parks as a 
permitted use within the Waterfront Commercial designation) and the City 
application for approval to expropriate part of a waterfront lot. On May 25, 1994 
the Joint Board dismissed claims for costs made by the City and by the owner of 


the expropriated lot. Both costs decisions were appealed. They were dismissed 


by Cabinet on October 4, 1995. 


NORTH SIMCOE CH-87-O3 


As noted earlier in this annual report, the Board approved an application from the 
County of Simcoe for a landfill site in the Township of Tiny on February 2, 1995. 
The decision represented a Cabinet-ordered continuation of a hearing that had 
been completed years earlier. On February 28, 1995 the Wye Citizens’ Group 
appealed this decision to Cabinet. The appeal was dismissed on April 2, 1996. 


STEETLEY QUARRY PRODUCTS - SOUTH QUARRY LANDFILL 
CH-9 1-O8 


The application to develop the South Quarry Landfill to receive approximately 26 
million tonnes of waste over approximately a thirteen year period was dismissed 
on March 17, 1995. An appeal to Cabinet was filed by the proponent on April 13, 
1995. ‘No decision has yet been reached. 


- 2O- 


ANNUAL REPORT 1995 - 1996 


JUDICIAL REVIEW 


LAWGREN GROUP CH-SO-I6 


Three matters, relating to the installation of a well, pumphouse and waterline for a previously 
approved subdivision, were consolidated in 1991 for a hearing before the Joint Board: an appeal to 
a hearing officer under the Niagara Escarpment Planning and Development Act from the Niagara 
Escarpment Commission’s approval of a development permit for a water supply system; an appeal 
to the Ontario Municipal Board under the Planning Act from a severance granted by the Land 
Division Committee of the Regional Municipality of Peel; and a ratepayers’ request for withdrawal 
of the approval of the draft plan of subdivision. The ratepayers brought a motion in 1993 seeking an 
order that the approval of the draft plan of subdivision had lapsed because it had not received final ù 
approval within three years. 


The Joint Board ed its decision on May 28, 1993. The Board decided that the plan of subdivision 
had lapsed. The Board adjourned the two appeals relating to the severance and development permit 
application until a new approved draft plan of subdivision to be serviced by the proposed water works 
was obtained by the applicants. On June 29, 1994 the Divisional Court upheld the Board’s decision 
and dismissed the applicants’ application for judicial review. The applicants’ request for leave to 
appeal was semis by the Court of Appeal for Ontario on Aen 10, 1995. 


REGIONAL MUNICIPALITY OF SUDBURY LANDFILL CH-9 1-O8 


As noted in last year’s Annual Report, the Board’s decision to approve the expansion of the Sudbury 
Landfill for up to five years, on certain terms and conditions, was appealed to the Divisional Court 
by an proponent and the Mioistty of Environment and Energy. 


In September 1995, the Divisional Court ruled that although the Board: has the ont to require 
the Director to impose terms and conditions in respect of an application under Part V of the 
Environmental Protection Act, it does not have the authority to impose conditions that require the 
proponent to take steps to divert waste from the landfill through systems designed to reduce, re-use 
or re-cycle waste. 


- PI - 
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NIAGARA ESCARPMENT HEARING 


OFFICE 


he Niagara Escarpment Hearing Office 

conducts public hearings on appeals from 
development permit application decisions of 
the Niagara Escarpment Commission. Appeals 
are filed by either the development permit 
applicant or neighbouring property owners. 


The Niagara Escarpment Hearing 
Office also conducts public 
hearings on Niagara Escarpment 
Plan Amendment applications. 
These Plan Amendment hearings 
are usually site specific. 


received 62. 
development — 
permit ieee 


Hearing Officers are assigned to 
conduct development permit 
appeal and Plan Amendment 
hearings. They prepare written 
reports to the Minister of 
Environment and Energy summarizing the 
evidence presented and their recommendations 
for the disposition of the appeal. In 
development permit appeal cases the Minister 


The Niagara 


Hearing Office 


then makes the final decision. For plan 
amendments, the report goes to the Niagara 
Escarpment Commission, then to the Minister 
and to Cabinet. 


The Niagara Escarpment Hearing Office is 
located in the Environmental Assessment 
Board offices. Members of the. 
Environmental Assessment Board 
are assigned by the Minister, on a 
case by case basis, as Hearing | 
Officers. 


| In 1995, the Niagara Escarpment 
Hearing Office received 62 
development permit appeals and 
conducted 1 Plan Amendment 
hearing. Of these appeals, 52 
hearings were held by hearing 
officers, one went to a joint board hearing, 12 
were withdrawn and 1 was postponed. 


For further information or material, 
please call or write: 


Environmental Assessment Board 
#1201 - 2300 Yonge Street 
P.O. Box 2382 
Toronto, Ontario 
MA4P 1E4 
(416) 484-7800 
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CHAIR’S MESSAGE 


The past year has brought significant change for the Environmental Assessment Board, and for 
the environmental assessment process as a whole. Amendments to the Environmental 
Assessment Act and task force recommendations about the administrative justice system were the 
two initiatives that will have the greatest effect on the Board’s future. 


Amendments to the Environmental Assessment Act were proclaimed on January 1, 1997. One of 
the most notable changes for the Board includes a potential mediation role on terms of reference 
submitted by a proponent, or mediation on the merits of an undertaking. Terms of reference 
setting out requirements for the particular environmental assessment must be developed by 
proponents at an early stage in their planning. Consultation with the affected public is required, 
and mediation may become necessary at that stage in the process. Mediation on the merits would 
come later, but the Board might be designated as the mediator in both situations. 


A significant change for the hearing process is the potential for limited referrals by the Minister, 
who may refer either a whole application to the Board for a decision, or only a matter that relates 
to the application. The Minister also has the authority to limit the time during which the Board is 
required to hold a hearing and make a decision. 


From a non-legislative perspective, one of the defining events for the Board this year was the | 
Report on Restructuring Regulatory & Adjudicative Agencies, prepared by the Government’s 
Task Force on Agencies, Boards and Commissions and released in February, 1997. Bob Wood, 
the Chair of the Task Force, noted that the “[report] sets out significant cost-saving ideas by 
recommending the consolidation of a large number of highly specialized agencies into groupings 
that share a broader base of expertise.” 


One of the specific recommendations, accepted by Cabinet, was that the Environmental 
Assessment Board and the Environmental Appeal Board be consolidated. We are presently in 
the process of implementing that recommendation. . 


In the longer term, the Task Force recommended that the possibility of further consolidation with 
a new Property and Planning Tribunal [comprised of the Ontario Municipal Board, the Board of 
Negotiation, and the Assessment Review Board] be explored. 


The tribunal community as a whole will be affected by several recommendations of more general 
application. Sector-wide recommendations on hearing procedures, delivery of shared services, 
and accountability and performance measures, are being further developed by working groups . 
comprised of government officials, agency representatives and external advisors. 


ENVIRONMENTAL ASSESSMENT BOARD 


The need for a “major restructuring to meet the government’s goal of providing a more 
streamlined, responsive and efficient administrative justice system” was also advocated by the 
Task Force as part of a longer term vision. This would mean, among other things, that all agency 
. chairs would be accountable to a single minister for the administrative performance of their 
agencies and for meeting performance standards for customer service and efficient operation. 
Standardization of hearing procedures, to the extent possible, was also proposed. 


All of this forms the background for changes at this Board. 


Last year I reported that we were revising our costs guidelines to achieve greater predictability . 
and consistency in costs awards. With the help of our Client Advisory Committee, eid were © 
developed, approved, and released. 


We will be reviewing all of our processes and procedures with the Appeal Board in order to 
develop common procedures, keeping in mind government objectives of simplification and 
speed. This does not mean that we intend to sacrifice a conscientious review of the 
environmental implications of projects on which hearings are held. That public review of 
environmental effects is the purpose for which the Board was created, and all of the poate 
members are acutely aware of that Spor ut 


One of the sn trends in this age of restraint is that, where there is a government discretion 
to refer or not to refer an undertaking for a hearing, there will be no referral unless a public 

‘review is manifestly necessary. We therefore cannot expect the complexities of our 
Environmental Assessment Act and Environmental Protection Act hearings to diminish. 
Complexity and controversy are what necessitates a ane peer rather than an internal . 
ministry review. 


I anticipate that the challenges of our amended legislation, our consolidation with the Appeal 
Board, and our process and procedural review will be met thoughtfully and well. As always, the 
protection, conservation and wise management of the environment will be the goal to which all © 
of these efforts are directed. : 


Grace Patterson 
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BIOGRAPHIES 


BOARD CHAIR > 


GRACE. PATTERSON 


0 Board Chair since February 1990 | 

O joined the Board as a Vice Chair in 1986 

Oo practised environmental law with the Canadian Environmental Law Association from 1978 to 

. 1986 

D served on the Science Advisory Board of the International Joint Commission and on the 
Canadian Environmental Assessment Research Council . 

D was a special lecturer on environmental law at Queen’ s University Law School from 1985 to 
1990. | 


FULL-TIME VICE CHAIRS 


PAU LINE BROWES 


0 red in October 1995 

o received Bachelor of Arts (Political Science) from York University. Toronto in 1979 and 
holds an Elementary Teaching Certificate from Toronto Teachers’ College (1959) 

no Member of Parliament from 1984 to 1993; Cabinet Minister and Privy Councilor (1991 - 
1993); Minister of Indian Affairs and Northern Development (1993); Minister of State - 
Environment (1991 - 1993) 

co Commissioner and Appeal Commissioner, Residential ‘Tenancy Commission, Government 

_ of Ontario (1981 - 1984) 

o Committee Member, Chiropractic Review Committee, SOV CLILICHE of Ontario (1976 - 

Bees 


ENVIRONMENTAL ASSESSMENT BOARD 


DAVID EVANS 


o appointed in July 1992 as a part-time member, then 1 in November 1994 became full-time Vice 
- Chair 

o received his Bachelor of Arts (Anthropology) from McMaster bras x his Meter of 
Arts (Sociological Anthropology) from the University of Calgary 

o experienced environmental mediator, facilitator and trainer, who has spoken ides on issues 
related to public consultation and community affairs : 

o former mediation and advocacy consultant 
Niagara Escarpment Hearing Officer since July 1992 
former Manager, Community Affairs, Ontario Ministry of the Environment, responsible for 

‘. supporting the implementation of the Ministry policy on public consultation ule cretin 
developing consultation ae ISERE for Ministry staff 


LEN GERTLER 


D. appointed to the Board May 1990 

a Distinguished Professor Emeritus, University of Waterloo, and a Fellow of the Canadian 
Institute of Planners 

.O combines an interest in planning, develope and environmental ENED in both an 

urban and regional context in Canada and abroad ~ 

o foreign assignments include work in Southeast Asia and the Caribbean for United Nations 
agencies and CIDA ; 

Oo author and editor of several books on environmental and net ISSUES 


ANNE KOVEN 


appointed to the Board in April 1987 

o holds a Master's degree in Public Administration from Queen's University 

5 former Research Director of the Upper Ottawa Landfill Site Study, commissioned mae the 
Ministry of Health. 

Oo experience in the mining industry and with the Ontario Advisory Council on Bis 
Health and Safety 
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ALAN D. LEVY 


Ce oS oo 


‘appointed to the Board in May 1990 


has a B.A. and an LL.B. from the University of Toronto | 

practised law in the area of litigation, appearing before both courts and tribunals 

one of the founders of the Canadian Environmental Law Association, and a member of its 
Board of directors for 20 years 

cross-appointed as a member of the Ontario Environmental aval Board and as a Niagara 
Escarpment Hearing Officer 


LUE W. MARTEL 


died to.the Board in March 1988 : 
formerly a teacher and an elementary school principal, prior to his election to the Legislative 
Assembly in 1967 

served as the NDP member for Sudbury East from 1967 to 1987, and as Hote Leader for his 


party from 1978 to 1985 


SEE of two major reports on health and safety in the workplace 


LINDA PUGSLEY 


Rpined the Board as a part- time member in July 1992 and became a full-time Vice Chair in 


September, 1994 
background in nursing and citizen participation 


served as Alderman on Burlington City Council from 1978 to 1992, where she concentrated 


on planning and development, strategic planning, environmental management, and 
- administration and finance 


served on the Municipal Advisory Committee of the Niagara Escarpment Commission, Five- 
Year Review 


JIM ROBB 


appointed to the Board in 1990 | 

holds degrees in Science and Forestry and a Commercial Pilot’s Licence 

past Chairman of Save the Rouge Valley Dir and worked on watershed conservation 
issues 

previously owned and operated an urban tree care business 

has written for various publications and his photographic credits include the cover of the 
Crombie Royal Commission Report, Paired 


ENVIRONMENTAL ASSESSMENT BOARD 
PART-TIME MEMBERS 


OM BHARGAVA 


D re to the Board in 1995 

o President of Omtek Inc., which provides consulting services in file fields of analytical 

= Chemistry and Pollution Prevention and Treatment Technologies 

o MSc. D.I.C., Imperial College, London University, U.K. 

(a of Corporate Analytical Chemistry, Stelco Inc. (1963-91); Research Chemist, 
Alcan Aluminium Ltd. (1960-63) 

O senior research scientist under contract at the Measte wate Technology Centre (Environment 
Canada) | 

0 has provided expertise to the international steel De including the International 
Standards Organization and the American Society for Testing Materials 

o author of 50 technical publications, also a recent major Environmental Report on "Waste : _ 
Management and Pollution Prevention Opportunities in the Iron & Steel Industry" 

o leader of twelve overseas Canadian delegations to the International Standards Organization 
committee meetings | 

o Fellow of the Chemical Institute of Canada and of ASTM 


MARK DOCKSTATOR 


0 No to the Board in 1994 

Oo has a doctorate in law from Osgoode Hall Law School and B.Sc. from University of 
Waterloo 

o expert on aboriginal rights 

o President of the Aboriginal Research Institute 

o mediator for the Indian Claims Commission, and has Std various roles for the Royal 
Commission on Indian Land Claims 

0 taught part- -time at the Faculty of Environmental Studies at York University 


JOHN W. DUNCANSON 


o became a Hearing Officer under the Niagara Escarpment Planning : and Development Act in. 
1975, and was cross-appointed to the Board in 1991 - 

o B.A. and Business Certificate from the University of Toronto 

5 formerly employed with Bell Telephone Company ; 

o former Director of the Department of Alumni Affairs at the University of Toronto, 
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LEONORE FOSTER 


appointed i in May 1995 | | 
Municipal Councillor for Pittsburgh Township, 1988 - 1994: area of specialisation: Waste 
Management, Costs Management and Planning 


Board Member, Cataraqui Region Conservation Authority, 1986 - 1994; Cha Conservation 


Areas and Community Relations Board, 1987 - 1994 

Board Member, Kingston Area Recycling Corporation, 1988 - 1995; President 1992 -1994; 
Vice-President, 1990 - 1992; Chair, Kingston Area CFC Committee, 1992 - present; Editor 
and-co-author of the Cassandra Report on fluorocarbons, 1993; co-author of the First to Fifty 


on waste reduction, 1991: 


Winner of the Recycling Council of Ontario's Waste Minimization Award, 1994, in the 
category of "Outstanding Individual Adult" 


MYRON HUMENIUK 


Be sisted in 1995 

obtained B.Sc. in Environmental Sciences in à 1975 and M.Sc. in Fisheries Ecology in 1980, 
from the University of Toronto 

20 years of experience in environmental management 

has participated in over 60 environmental impact assessment projects 


worked internationally in countries such as France, Greece, India, Mexico, Pakistan and the 
_ United States 


active member of the American Fisheries Society; currently Secretary-Treasurer of the 


International Fisheries Section and President-elect of the Native Peoples’ Fisheries Section 


served as a member of the steering committee of the His World Fisheries Congress, and co- 


editor of the proceedings 


KEITH LEWIS 


to 
0 


appointed in 1992 

currently Director of Environmental Programs for the North Shore Tribal Council in Blind 
River, and a member of the Band Council of the Serpent River First Nation 

participated in environmental assessment hearings at both the federal and provincial levels c on 
behalf of groups like the Union of Ontario Indians and North Shore Tribal Council . 


has provided advisory and advocacy services to both the Union of Ontario Indians and the — 


Chiefs of Ontario 
provided services in the area of public ot management, and administration to the 


North Shore Tribal Council and others 
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JOHN MCCLELLAN 


D appointed Hens Officer under the Niagara Escarpment Planning and Development Act in 
1989 and cross-appointed to the Board in 1991 : 

geographer, involved in land use matters for 35 years : 

former Executive Director of the Prince Edward Island Land Use Commission 


Fo en fie ma 


DON SMITH 


oO 


appointed in 1995 
graduated from Lakehead Re (B.A. Sociology) 
worked as a high school teacher, journalist, executive director of se planning council and 
research assistant for MPs office 
served two terms on Thunder Bay city council 
served with various environmental organizations: 
- President, Environment North (environmental Re group) 
- Board, Thunder Bay 2002 (Green Communities Initiative Group) 
- Member, Thunder Bay.Chamber of Commerce Environment Committee 
- Member, Lake Superior Forum (bi-national advisory committee to governments 
regarding zero discharge of toxic chemicals to Lake Superior) 
- Steering Committee, Ontario Environment Network | 
-- Board, Lakehead Region Conservation Authority _ 
- Editorial Board, Lake Superior Alliance Newsletter . 


er YO CESR CNE OI 


‘CHANGES IN MEMBERSHIP 


Jim Robb completed his final term with the Board at the end of July 1996, and Anne Koven and ~ 
Elie Martel left the Board in January 1997 and March 1997 respectively. Each of these Vice- . 
Chairs made significant contributions to the Board’s work. 


John Duncanson and John McClellan completed their terms as part-time Board members and 
- Niagara Escarpment Hearing Officers at the end of December 1996. Both were the sources of 
much wisdom with respect to the Niagara Escarpment legislation and the Plan, Their leadership 
in this area has been greatly appreciated by members of the Environmental Assessment Board. 


ee CS 
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LEARNING PROGRAM 
During the past year, the Board has aati an active learning program. The broad goal of the 
program 1 is threefold: 


1. To explore, in some depth, the issues and le areas that underlie te matters that 
come before the Board; 


2.  Toreflectonthe Board’s hearing experience, and to engage in dialogue and exchange 
among Board members and invited speakers on the implications of the Board’s hearing process 
and decisions; and : 


8. To keep abreast of new and evolving policy initiatives that provide the context for the 
work of the Board. 


These purposes have been pursued mainly es a series of workshops and seminars. 
Examples of the first theme, exploring issues and knowledge areas, were the sessions on social 
impact assessment, and occupational health and safety. The second theme, dialogue on the 
hearing process, was pursued through sessions on monitoring and implementation of Board 
decisions, and alternative dispute resolution. The third theme, keeping up with policy initiatives, 
_ was explored, for example, in sessions on the amendments to the Environmental Assessment Act, 
and inter-jurisdictional harmonization. 


The Board has been fortunate to have the involvement in its learning program of senior 
government administrators, both provincial and federal, leading scholars in their respective 
fields, and experienced practitioners. Now, after about five years of a sustained learning 
program, the Board’s sessions have become, to a degree, an acknowledged forum where some of. 
the main “actors” in the environmental decision making process, as well as those who play an | 
important supportive role, can meet and learn from each other to their common advantage. 


Plans for the 1997-98 Program are unfolding. Some prospective topics are the exploration of 
guidelines to improve the effectiveness of public liaison committees; a consideration of the code 
of professional and ethical responsibilities, formulated by the Society of Ontario Adjudicators 
and Regulators; a research report of a University of Toronto group on “follow-up in 
environmental assessment”, based on the experience of the Halton Region Landfill: and a look at 
some relevant international experience in the design and implementation of SSUES of 
environmental assessment. 
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DECISION SUMMARIES. 


FISCAL YEAR 1996 - 1997 


APPLICANT: 


ISSUE: 


DECISION: 


RELEASED: 


- APPLICANT: 


JAMES OVERHOLT 


The Land Division Committee of the Regional Municipality of Niagara 
approved an application by James Overholt to sever a parcel of 31 acres from 
a lot of approximately 65 acres located in a zone of the Niagara Escarpment 
Plan designated as an “Escarpment Protection Area”. At the time the Niagara 


_Escarpment Plan was adopted in 1985 each of these parcels was an “existing 


lot of record”. Subsequently, Mr. Overholt became the owner of both parcels 
and as a result, by operation of law, the two lots became one lot. The Niagara 
Escarpment Commission appealed this decision. 


The Niagara Escarpment Commission refused to grant Mr. Overholt a 
development permit to construct a single-family dwelling on the proposed 


severed lot. Mr. Overholt appealed this decision. 


Was the proposed severed lot an “existing lot of record” within the meaning of 
the Niagara Escarpment Plan, or should the proposed severance be governed 
by the Niagara Escarpment Plan’s policy respecting the creation of new lots? 


A Joint Board hearing was held on March 26, 1996. The Joint Board held 
that when the two “existing lots of record” inadvertently merged, a new lot 


was created. As a result, the Joint Board allowed the NEC’s appeal and it 


dismissed Mr. Overholt’s appeal of the NEC’s decision. 


April 24, 1996 [CH-95-01] 


TOWNSHIP OF STEPHEN - MUNICIPAL LANDFILL SITE 


The Township of Stephen applied for an amendment to its Provisional 
Certificate of Approval for a five-year interim expansion of its landfill site. 
The Ministry of Environment and Energy did not oppose this application after 


the Township'and the Ministry had agreed upon a draft Certificate of 


Approval. Only one person, a neighbour, sought and obtained status to raise 
concerns and make submissions. Given the limited number of public 
concerns and the desire to save time and money, the Board held a written 
hearing with the consent of the parties. 


-ENVIRONMENTAL ASSESSMENT BOARD 


ISSUES: 
DECISION: 


RELEASED: 


APPLICANT:. 


ISSUES: 


DECISION: : 


RELEASED: 


APPLICANTS: 


Concerns were raised including the landfill’s impact on off-site groundwater | 
quality and the appropriate amount of waste to be deposited at the site over the 
five-year period. 


The Board approved the anes and the draft Cerificate of F Approval, 
however the maximum increase in site capacity was limited to 45 000 r m° 
rather than the 58,000 m° requested by the Lost 


May 28, 1996 (Decision) and June 25, ee Reasons for Decision) 


ee -95-02] 


COUNTY OF NORTHUMBERLAND - WEST NORTHUMBERLAND 
LANDFILL SITE 


As noted in last year’s Annual Report, the Board ruled in a preliminary phase . 
of this hearing that there were serious evidentiary deficiencies in the County’s 
EA in respect of its application for approval of a new landfill site. On March 
15, 1996 the County advised the Board that it intended to withdraw from this 
hearing: The other parties argued that leave of the Board was required. 


Did re County have the authority to unilaterally bete from this hearing? ) 


. If not, should the Board grant leave to withdraw? 


The Board found that the County required the leave of the Board to withdraw 


from the hearing because the hearing had commenced. Further, the Board 


_ refused leave to withdraw because there was evidence to suggest that the 


County intended to proceed with the undertaking. However, the Board 
decided to defer the matter to another Joint Board to be constituted if and © 
when the County decides to proceed with the undertaking. 


_ June 13, 1996 [CH-94-02] 


GUSTAV GULMAR AND MARIA GULMAR 


The Land Division Committee of the Regional Municipality of Niagara 
dismissed the applicant’s request to sever a one acre lot (to be used as a farm 
retirement lot) from their 35.59 acre farm. The Niagara Escarpment 
Commission also refused to grant a development permit for a one storey 
dwelling on the one acre lot. Both decisions concluded that the applicants’. 
proposal conflicted with the New Lots Policy in the Niagara Escarpment Plan 
which permits a farm retirement lot in the Escarpment Rural Area where no 
more than one lot has been severed from the original township lot and the 


= fee 


ISSUE: 


- DECISION: 


. RELEASED: 


APPLICANT: 


ISSUES: 


DECISION: 


RELEASED: 
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applicant has farmed the land since June 12, 1985. The applicants appealed 
both decisions. A Joint Board hearing was held on August 27; 1996. It was 
admitted that this township lot had already been severed six times, and that the 
applicants had farmed this Drop since May 6, 1986. | 


Should the Board DS the New Lots Policy found in the Niagara Escarpment 


: Plan? 


. The Joint Board held that the applicants had not provided any evidence that 
_ would justify a departure from a strict reading and application of the New Lots 
Policy. Accordingly, both appeals were dismissed. | 


September 16, 1996 [CH-96-01] … 


ICI CANADA INC. 


| _ ICI Canada Inc. applied for approval, under the Ontario Water Resources Act 


and the Planning Act, to construct a sewage works comprised of a piping and 
pumping facility at its former fertilizer plant near Courtright, Ontario that 
would discharge 3.4 million cubic metres of treated process water (contained 
in ponds) into the St. Clair River over a 4/2 year period. The Walpole Island 
First Nation opposed this application on the basis that the eter discharge 
could put its way of life and health at risk. 


The issues metres at this hearing included the following: Would the 
discharge conform with government water quality policies and guidelines? 
Would. the discharge pose a SEE risk to human health or the 
ecosystem? 


The Board found that the proposed discharge would conform with the 


_ applicable legislation and policies. The Board also found that those parties 


opposed to the discharge had not introduced sufficient technical evidence to 
suggest, beyond speculation, that this discharge would cause harm to the St. 
Clair River, the downstream ecosystem, or the public that use the River and its 


_ resources. 


The Board approved the controlled discharge of the process water from the 
sewage works once it had been treated in the manner prescribed by the 
conditions of approval. Amongst other things, the conditions of approval 
require the discharged water to satisfy specific water quality standards 
imposed. | | 


September 27, 1996 [CH-95-02] 
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. GENERAL ELECTRIC CANADA INC./ ELI ECO LOGIC 


INTERNATIONAL INC. (MOBILE PCB DESTRUCTOR) 


General Electric Canada Inc. and Eli Eco Logic International Inc. applied for 
Certificates of Approval to treat PCB waste material (primarily excavated soil) : 
stored at a former GE manufacturing facility in Toronto. A hearing was held 
under subsection 30(1) of the Environmental Protection Act. A preliminary 


. hearing was ER on D APRE 24, 1996. 


Three intervenor groups (Great Lakes United/Greenpeace, the Bloor-Junction 
Neighbourhood Coalition Inc., and the GE Task Force Residents) were 


granted party status by the hearing panel. The three groups were satisfied with | 


the technical merits of the proposal and reached an agreement with the 
proponents on the terms and conditions under which the destruction of the - 
PCB waste material would proceed. 


Should the Board accept the agreement of the parties having regard to its’ 
Protocol for Consideration of Agreements Among Parties? 


The Board reviewed the evidence submitted by the parties. The Board found 
that the agreement met the requirements of the Environmental Protection Act 
and, consequently, approved the application subject to the agreed-upon terms 
and conditions. As well, the Board revised the terms and conditions to expand 
the role of the Community Liaison Committee. 


November 25, 1996 [EP-96-01] 


_ CALEDON SAND AND GRAVEL INC. - PROPOSED GRAVEL PIT 


Caledon Sand and Gravel Inc. operates a 228-hectare gravel pit in the Town of — 
Caledon. It sought approval, under the Aggregate Resources Act, the Niagara 


Escarpment Planning and Development Act, and the Planning Act, to extend: | 


its gravel pit operation by an additional 80 hectares. Preliminary hearings 
were held on February 13, 1996, April 25, 1996 and October 3, 1996. To 
address the concerns identified in these pre-hearing discussions, the applicant 
modified its’ application. As a result, several parties such as the Niagara 
Escarpment Commission, the Ministry « of Natural Resources, the Region of | 
Peel and the Town of Caledon either supported the application or indicated 
that they would not oppose the application. One adjacent landowner remained 
opposed to this application largely on the basis that there was no need for 
expansion of the quarry at this time. The hearing was held on October 16, 
1996 and October 22, 1996. | | 
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_ The issues raised by this application included hydrogeology, hydrology, noise 


and dust, land use planning, the need for this expansion and compliance with 
the Niagara Escarpment Plan. 


14 The Board granted the approvals requested by the applicant. The Board was . 


satisfied that the agreed-upon terms and conditions would carefully monitor, 
and if necessary, mitigate the condition of the groundwater and surface water. 


February 4, 1997 [CH-94-06] 


WATERDOWN URBAN BOUNDARIES 


_ The issue of the future urban boundaries of the Waterdown urban area in the 


Town of Flamborough was brought before a Joint Board under the 
Consolidated Hearings Act as a result of referrals of amendments of the 
Hamilton-Wentworth and Town of Flamborough Official Plans, under the 
Planning Act, and of amendments of the Niagara Escarpment Plan under the 
Niagara Escarpment Planning and Development Act. The main initiators 


: were two landowners: Upcounty Estates and Paletta International Corporation. 
_ As the hearing process unfolded, other landowners came forward, including a 
third major group, North Waterdown. 


Land use was the central issue in this hearing. What lands should be 
designated Urban to accommodate the forecasted growth of the Waterdown 
urban area? This matter, in turn, was affected by other issues: economic, — 
servicing, transportation, subwatershed, and compatibility with the pepascsps 


. of the Niagara Escarpment. 


| The lands of the major landowners were placed in a Development Holding 
designation, with the proviso that they will be designated Urban when two 
‘major conditions are fulfilled: (1) with respect to an essential sanitary sewer 


diversion pipe, an environmental assessment and a binding financial agree- 
ment among benefitting landowners and the Region; and (2) an environmental 
assessment for a master.road system with a view to determining a valid align- 


ment for a Highway 5 by-pass. The Board deferred to Flamborough Council 


the responsibility to decide when these conditions have been met. The 


- Board’s decision has been appealed to Cabinet by Paletta International 


Corporation and Upcountry Estates. 


February 18, 1997 [CH-95-03] 
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ENVIRONMENTAL ASSESSMENT BOARD 


NIAGARA ESCARPME ENT HEARING 
OFFICE 


he Niagara Eien Hearing Office conducts public hearings on appeals from 


development permit application decisions of the Niagara Escarpment Commission. Appeals 


are filed by either the development RE fal or neighbouring Pee owners. 


The Niagara Escarpment Hearing Office also conducts public hearings on Niagara Escarpment _ 


Plan Amendment applications. These Plan Amendment hearings are usually site specific. : 


- Hearing Officers are assigned to conduct development permit appeal and Plan Amendment _ 
hearings. They prepare written reports to the Minister of Natural Resources (this function was 
transferred to the Minister from the Minister of Environment and Energy in March 1997) 


summarizing the evidence presented and their recommendations for the disposition of the appeal. 


In development permit appeal cases the Minister then makes the final decision.. For plan 
amendments, the report goes to the Niagara Escarpment Commission, aes to the Minister and 
Cabinet makes the final decision. 


The Niagara Escarpment Hearing Office is located in the Environmental Assessment Board 
offices. Members of the Environmental Assessment Board are assigned by the Minister, on a. 
case by case basis, as Hearing etes. 


In the 1996-97 year, the Niagara Escarpment Hearing Office received 57 development permit 
appeals and conducted 3 Plan Amendment pou Of these FEES 39 hearings were held — 


and 18 were withdrawn. 


These pee have, in various ways, reflected as an underlying theme the purpose of the . 


Niagara Escarpment Plan, namely “to provide for the maintenance of the Niagara Escarpment __ 
and land in its vicinity substantially as a continuous natural environment, and to ensure only such 


development occurs as is compatible with the natural environment”. 
Specifically, the issues des in 1996-97 included: 


Water Resources: quality and supply as affected by ponds, test use or development near 
aquifers and artesian wells. | 


Residential Compatibility: with the Escarpment environment, as affected by siting; access; 
landscaping; contours, tree removal and planting; setbacks; and the location of septic systems. 
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 Recreation/Resort Development: compatibilty of active recreation, involving ski trails, lodges 
* and hotels with the maintenance of the Escarpment environment for passive recreation: the quiet 
enjoyment of Nature’s wonders. 


Trail Development: balancing the public interest in access to the amenities of the Escarpment. 


with concerns of nearby residents with the possibility of noise, pollution, harassment and 
invasion of privacy. 
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ENVIRONMENTAL ASSESSMENT BOARD 


INTERVENOR FUNDING 


DECISIONS | 


The Intervenor Funding Project Act expired on April 1, 1996. Ti ere Ore the Roard no longer 
conducts funding hearings. The following is a description of the only funding decisions in 
1996/97. These hearings were held because notice of the hearing had been given before the 
legislation expired. 


APPLICANT: 


ISSUES: 


DECISION: 


| RELEASED: 


APPLICANT: 


PCB sere eeviaee = GE CANADA (Eco FOCI FUNDING 


PHASE | 


Three intervenor groups (Great Lakes United/Greenpeace, the Bloor-Junction | 


Neighbourhood Coalition Inc., and the GE Task Force Residents) were _ 


granted party status by the hearing panel. General Electric Canada Inc. did 


not object to being named as the funding proponent Since the hearing panel . 


determined that the issues submitted by the parties were not clear enough, it 
recommended that the funding process be conducted in two parts. The first 7 
part involved the proponents answering interrogatories posed by the — 
intervenors, following which the intervenors would refine their issues. A 
second funding hearing would FRS: funding for issues to be addressed at 
the hearing. 


The main issue before the funding panel was whether the two community | 
groups, the Bloor-Junction Neighbourhood Coalition Inc. and the GE Task 
Force Residents, would receive intervenor funding. 


The Board aircon the Blood-Junction Netchhouhood Coalition Inc. and the 
GE Task Force Residents to explore how they might co-operatively advance 
their similar interests at the hearing and to prepare a single funding 
application. The Board approved a small part of the budget submitted by 
each of the three intervenors to cover consultants’ fees and legal fees. | 


May 24, 1996. [EP-96-01(F)] 


PCB TREATMENT - GE CANADA (ECO LOGIC) FUNDING 
PHASE Il: | 

This second phase of the funding was held on June 26, 1996. The parties 
settled most of the funding issues and related amounts. The maximum - 


funding for the local groups for both legal and consulting fees and 
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disbursements was $68,988.00. Great Lakes United/Greenpeace sought 
funding to retain an expert to address whether the emission/release/residue 
standards were adequate. — 


Should funding be granted to determine whether provincial regulatory | 


_ Standards were adequate to protect the public? 


The Board denied the additional funding sought on the grounds that there was 


little evidence to suggest that the existing standards were unacceptable. 


July 5, 1996 [EP-96-01(F)] 
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ENVIRONMENTAL ASSESSMENT BOARD 


Costs DECISIONS 


At the conclusion of the hearing process, the Board is often asked to adjudicate on applications 
for costs. In some long hearings, interim costs may also be awarded. 


Parties are encouraged to discuss and settle their costs requests wherever possible. In many 
cases, no Board order is necessary. In others, the Board may issue a consent order. In cases 
where no agreement can be reached, the Board will receive written submissions, sometimes hold 
a hearing, and then determine the costs payable. 


The following cost applications were considered and settled through Board orders during the 
1996-1997 fiscal year: | 


* APPLICANT: - 


RELEASED: 


APPLICANT: 


ARMBRO INC. - PROPOSED SAND AND GRAVEL PIT 


As noted in last year’s Annual Report, the Board approved an application to 


extract 4.08 million tonnes of sand from a 67-hectare property in the Town of ~ 


Caledon. 


A two-day hearing was held on June 25 & 26, 1996 with respect to an 


application for costs submitted by Armbro Inc., Crystal Spanes Inc., and three 


local residents who participated at the hearing. 


The Board éd enbros and Crystal Spring’s claims for costs, however | 


it awarded costs to each of the three local residents to compensate them for 
expenses incurred, such as the cost of retaining expert witnesses and legal 
counsel and to compensate them for their time spent at the hearing. 


November 25, 1996 [CH-92-05] 


COUT OF NORTHUMBERLAND - WEST NORTHUMBERLAND 
LANDFILL SITE 


- As noted in last year’s Annual Report the Board ruled in a preliminary phase » 
of this hearing that there were serious evidentiary deficiencies in the County’s 


environmental assessment in respect of its application for approval of a new 
landfill site. Consequently, on June 13, 1996 the Board deferred this 
proceeding to another Joint Board to be SAME should the Cor Be decide 
to proceed with this application. 
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Meanwhile, the Board awarded costs to the Township of Haldimand 
($43,056.59), the Brookside Environment Committee ($24,125.32 ) and the 
Concerned Citizens of Northumberland ($704.41). These amounts were in 
addition to funds granted to these parties through the intervenor ne | 
process and an interim costs award. 


February 7: 1997 [CH-94-02] 
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ENVIRONMENTAL ASSESSMENT BOARD 


APPEALS TO CABINET. 


Although this report covers the period from April 1, 1996 to April 1, 1997, Cabinet decisions 
_ released after that date but prior to June 30, 1997 have been included in this section. 


APPLICANT: 


APPLICANT: 


APPLICANT: 


STEETLEY QUARRY PRODUCTS - SOUTH QUARRY LANDFILL 
CH-9 | -O8 


As noted in the Board’s 1994-1995 Annual Report, this application to develop | 


the South Quarry Landfill to receive approximately 26 million tonnes of waste 
over approximately a 13-year period was dismissed on March 17, 1995. An 
appeal to Cabinet was filed by the proponent on April 13, 1995. Cabinet 
issued a decision on October 30, 1996 confirming the Board’s decision. _ 


ELSA GRECO 
CH-95-05 


As noted in last year’s Annual Sepa the Board refused to grant a 
development permit for the construction of a single family dwelling becatise it 
was not an existing lot of record nor did it meet the New Lots Policies under 
the Niagara Escarpment Plan. An appeal to Cabinet dated April 26, 1996 was 
filed by the proponent. Cabinet issued a decision on nea 30, 1997 
Spent the Board’s decision. 


ARMBRO INC. 
CH-92-05 | 


As noted in last year’s Annual Report, the Board approved an application to 
extract slightly more than 4 million tonnes of sand and gravel from a 67- 


. -hectare property in the Town of Caledon. An appeal to Cabinet dated May 1, 


1996 was filed by Crystal Springs Inc. vs had opposed this application. No 
decision has been reached. 
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JAMES OVERHOLT 
CH-95-O| 


As noted earlier in this Annual Report, a Joint Board held that the applicant 


was not entitled to a lot severance and also dismissed an appeal from the 


Niagara Escarpment Commission’s refusal to grant a development permit for 


the construction of a single-family dwelling. An appeal to Cabinet dated May 


7, 1996 was filed by the proponent. No decision has been reached. 


~~ WATERDOWN URBAN BOUNDARIES 


CH-95-03 


As noted earlier in this Annual Report, a Joint Board decided various 
development issues related to the Waterdown Urban Boundaries on © 
February 18, 1997. 


An appeal to Cabinet dated April 28, 1997 was filed rs the applicants. No 
decision has been reached. 


_ICI CANADA INC. 


CH-95-02 


As noted earlier in this Annual Report, a Joint Board approved sewage works 
and the controlled discharge of treated process water into the St. Clair River. 


An appeal to Cabinet dated October 24, 1996 was filed by the Walpole Island 


First Nation. Cabinet SNS a decision on April 24, 1997 confirming the 
Board’s decision. | 
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ENVIRONMENTAL ASSESSMENT BOARD 


JUDICIAL REVIEW 


COUNTY OF SIMCOE - NORTH SIMCOE LANDFILL CH- 87- O3 


As noted in He two previous Annual Reports, a Joint Board in 1989 dismissed the County’s 
application for approval of a landfill site in the Township of Tiny because it found that the 
County’s site selection and site comparison processes failed to satisfy the requirements of the 
Environmental Assessment Act. The County appealed this decision to Cabinet and, in 1990, 
Cabinet issued an Order-in-Council which substituted the Board’s decision. Cabinet ordered that 
the hearing be adjourned to allow the County to present further evidence to address the Board’s 


criticisms. The hearing was recommenced in 1993 before one of the two members of the original 
* Joint Board panel. In 1995, the Joint Board approved the County of Simcoe” s application subject . 


to certain conditions. 


Certain members of the Wye’s Citizens Group, that had opposed the County’s application, 

_ brought an application for judicial-review of the Board’s 1995 decision. It was argued that the 
Board had misinterpreted the Order-in-Council. On March 26, 1997 the Ontario Divisional 
Court dismissed this application on the basis that the Board had made no error in its 
interpretation of the Order-in-Council. 


A motion for leave to-appeal this decision to the Court of Appeal for Ontario is pending. 


For further information or material, 
please call or write: 


Environmental Assessment Board 
#1201 - 2300 Yonge Street 
P.O. Box 2382 
Toronto, Ontario 
MAP 1E4 
(416) 314-4600 
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